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W h m ,  724 miles of acm the C d  Appalachian region were buried by wUcy 
fiUsbe~~19~~ur11001sdrao~IIMmilad~hs~alresdybeanimpacted 15-7-2 

WIlerrss withoaf &&tiom1 ewinmmmt testrictiollr, mountaintop removal mining will 
destroy an additisqglf 600 squnm miles of W and 1000 milas of smms in tfve next decade. 

to any d~ltnyc%Ih#k wouEd weaken Phe taws md ~gui&tarltms &at pscitrsct ntrr rjvers; ;and 
of rnuu~wintg  nihg .nd v&ey ti1k N a m d ~  ur a n  opp%d 10 e8c.h OF 1 1 - 1 0 
b~ the My 29,2W d& EIS. 

- over i 'lot1 mites sf destmyegred by mcluntni%np ~cmnvd 
- dbeet impircls b st d by %.ducmg rhe size d the valley fills where 

mining w;arte:$ are Bumped an top nl b t m m  
the tad of psi.% present and escimared kitin: Fore31 lo%ws is 1.4 milkm &CE$ 



Mrny Huffonf, University of Pennsylvania 

- --.- 
- even if hardwood fcmsts can PK? r e~~ i i tb l shed  in mjmd m a s ,  which is unproven and unlikely. there 

will hr a dsasricaliy drfferent ecnsyshm from pre-mining forest conditions for gener&lion,~, i f  not 
thouwnds of p a r s  - wtthuut new fim~ts on mountilrnlop rcmovril, an additional '150 ~;qurtre miles of mountam, streams. 
and fcxwe wit1 he flattened and destroyed by mountantop remcrvuf mmng 

0 t h ~  agency studics also show that mountaintop mining contributes to flooding disasters in mountain 
communitjcs. 

Unfortuna@Ay. each nf the alternativer in thc draft 1iIS Ipnorm the tindings of thcsc stod~c.. and rhc very 
pitrposc oSrhe EIS - to find ways co rninimi7.c. to thc nmimum oxtent practical, the envlronrnenraf 
con\equeftces d mountahtop mining. The draft f;,IS does nut examine a single alternative that woold 
rcduw the% impact%. The draft f i E  propnsm no raserictictns on the swe of valley Ill& that huly s l ~ a m s ,  
no limits on thc n u m b r  of acres of forest that cnn be dcsuoyed, no protections for imperiled wildlife. and 
no safeguards for the cornmuniticv of people that depend on the rqion's natural resources for  thcrnsclvcs 
and future generations. 

The "prefemd alternattvt." would &arty tncrease he damape from mountainlop mining by cfrmmacing 
the Sul face Mining Contrul and Reclamation Act's buffer lone rule that prohibits mining activities thal 
disturb any arm within 100 feet of larger streams, etitninating the cumnt  limit on usibg nationwide 
pcrmirs to approvc valley F~tls in West Vtrglnia lhftr arc larger than 250 xws, and grving 6hc Office of 
Surface Mining a wgnificant new lnlc in CImn Water Act permitting for mountaintop mining (a a t e  ~t 
d i m  no1 hsvet undcr currcnt law). 

Our cnviwnmentnl taws r q u i r c ,  and the oitixns of the region deserve, a full evaluation of ways to E ~ L I C C  
the unimeptllbfc zmprrcts of mountaintop minmg. TCWN urges EYA to abandon the "prefemd 
alternattvc" and to recvuf~tatc tu full range of o p t m s  that will rninimitc: the enormous cnvironrnenml afid 

1 1-5 
economic damage cdiimd by mountiiintop mining and valley fills 

Thank you fiw your considomtim. 

-- 
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CUM and sacial 

"maia bonow," "rictilX%&" " 

=tasiicrJ concepts in the % r w l b k y  af w m m m  C"& Iraw 

------ 
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n, Citizens Coal Council 
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( ktr tmi~dtrr.. tfre 131 the r~ dttrkli nt-it tw m%mhzr;ltr 51 wmxdl rrurre* vrd v&-j till\ 'I h q  h i v e  
h.1t1Jc-J rs +gc rlwt re s , w \ r \  L- thr tM i  cvtd~ugit tx trr m thrw ~mutc ,  r d m  cts 11 rycrn%~illv ltrlastrr~. 
pt&rt,~I s .!ti F. $11 I+, Jc\wt 1st d s k t ,  I wppkccb, l..akhtlt~*, nrcmrtw (4 Tntsks, u n d c  trtnrih 
ti mi+& ha >nu.% ,ml prcxpcrt, . clt.~.xppe.uuop b wsfs,  Ird~ rnld u tldbk, tncmc c u h w  ccZm arnrtii, 

iieb*trcrr l trq pultltr.. wwt.; art4 ~trrkrtyr I-trrkptrtj vduca, .urd o ~ ~ n y t  or sptrrcI~1-s puErlnc ~ i t ~ r , d s  
O w  m t n & r ~  Jtd nor \.rdurrte~r tq 3 ttnn* tlwtr h a m y  and I w r n e l d q  t ~ x t ~ & ~ r ~ t ~ c d  mrr, 2 r.anmnt 

. -  . 
~ 1 ~ 4 . ~ 1 8  iwt wtJX find wthh~iig. 'I11~: :WL;+R~P OF dw rhrw gnwly rnrsnnnd " x w d  rlfcrt;ativcs 
Ci,nFjlcrI ntl? azlktt ,rc&wt t o  prcwrlt d ~ c  er%c,rnwus ei~wrrairnetu-ai d.mr+?t! 9) cxtcrt&u~ d:.cunwntd 
&-X~IL'PE: In thc ?hr+. $tripped i9frhe i o d c  wid$ and ~d~ldcd>g<ir ik ,  t h e  r ~ ~ f ~ ~ x i t r s  C I ~ & I  

4 \v*:Aenirp ti le crci>*ing~ ndcr m d  sipding ~hesc minfng cper,itrrrnx tn chilrfiu ;alle;d ;tnd wr~tinor: 
r ! l ~  de~:~.*t:m~nr. 'Ihc "nc i ~ c r m ~ "  :rtwrn:tri~c conhtrcs rlre cuisiirtg k&tw 4.d tiw f~dcml aftti stdire 
: tpar . ;  tu &7;) pcrmtt'9 f c a  d,zrn.iarrrp cywr.-thc\m, h )  tdkr c f & x ~ ~ c  'rltirrcrment a&om zpirt~t  
&>st: 177HfC t3f9.terAt*:rrS t h t  L.IUSC tllr rim-di~~ltitm md t r  1  hii it cirvxn C)wsc. v;ho pcnl3t. 

1h: U:& I >  ,U p,igc I I  I) M tk~or'+. c aw p n t g r y d r  tc I th. ,Jtcm,~tra L ti) p ~ i h i E ~  r-Altr lilh and 
c!mracws I!, r I.urnmng t h r  the (:lean \I nccr k r ' ~  1(W prcrgr-im I *  nclt ,mcrt&lc t r r  !wing used ri 3 

p r  dl~lrrt &iiils H r p ~ i l c ~ s  dmr. rncrrtk rll t h ~ t  c h n  md tvc I.~dw~c. r f u n ~  W J  hs dose W,I /rtr) the 
111 15 a ~ ~ t h  w\ t u w  tttth il n, p d u c t  Any c x m t ~  wtv air + r t  hcm erldtny illis ~ n d  rnlwnt,rtntclp ivnvxtl 
r<xrlil E K  rchtcktil uidcr it u ~ 4 1  ~h<wly,ht r J U ~  d t c i ~ ~ b ~  i f t  .ICMW t'ilfc WCWIICYI~ <)f ~ x ~ * t ~ t t g  c q ~ p ~ q w ~ k  
ng~l l  awn* uld rlw , t & q w  .n trfrzcv; a mwrrd~tl pchxrs and rcgA*tcrr f . ;  &.at wrruld Lrc newasan- r ~ i  

~~LIIIW.  dx pn ~h~btnt !n Ihtk t ~ t l t l r t  d n p  \\ah Iqpixn..;) m i l  14 turthcr evrrfe.rxr td'thr h s w  j ltwJ 
( r k  I>q#rc) ><.t"~rct,rs) S t C ~ ~ ~ n  (;nit c. twnwr cod 1ndu51rj Irhbt !st, wlw ast.itrcd thr (rxJ a m y a n w  
rht Dl :I$ irc!dif WJI thrcm,rl thttr dc stnrct~\i pi.,x-tws 

i m  cc ntw n r d  pi4 pIxvrntnt '?w> nwcldts latcr, (;r& P P I I ~  a ieter tr, tlic I.{ t and rrtha ,y?Lnuc* 
ilr&tnp dw 11 18, rt tcntrlrtsry t h t  t h q  BTR nor 5mg i r t t~u&~ tl) safe a~ed h ~ c  lilturt I +l' 
mt runtanti yj, rcrrrr and rnsmictmg them tr t %cur I XI i mrr;ltwtng atxi utrc.~:nltrnn~ cwal rnm 
p ~ m m r l g  ' (Wtrfi crch;' b j  I>h C;rq Ikisrilsta~, Srp~c,trdwr/( Irtrrl 281% mrw 4 t i  \I< dv x 
&Wl*.4 h"~~?ilK'.) 
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John Jones, Alpha Natural Resources - 

4, \trwmi': the ~ ; L : ~ I I X ~ ~  mqsifctc U ~ ~ ~ Y I ! :  ~ C I  11~18  tlw C ~ ~ X L ~ I I  d~m,~txxi~ from adt trl i t~qj  
sup$? old c r d  kruyrn~ ciirnydny i ) y  firme t ' ~  c x h  snrc md f&rd cmci~dar:. S ~ L Y  1%5. (.\.hrh r r f  

rhis ~nhr r rn ,~ t r rm 14 a~~d.irl& frc?rn t l ; ~  (:cmtcr 5.x Rcyrmsihic I'rrbirrcs. anel n.c will ttr &td to 
rcumwmf~tl ~->t'nc.r WA!TC~.?.) 

(fa khaft of Alpha Nrtkural Resources. I,LC (Alpha), I am submitling Chew c m m e n t s  ruslrltrng.from 

thc miew of thc above fefcrenced DraTk Prcrgmmmaric EnvironmcnW tmpgt Statement (MTMIVI; 

E1S) document. 

Alpha is a p~ivately hcld compaay formed in August 2002 and headquartest in Abingdon, Virginia. In 

just a litllc morc than a year, Alpha's affihates haw acquired coal mines md procesdng plmts in 

Virginia from subsidiaries of Pittstc~ Cod Company; cod mines ilnd procebdng plan& in Kentucky, 

Virginia and West Virginia Tmm 19 k . 0  (Coisrdk cod mines md pmcessing planLs in Cobado. 

Kentucky, Pennsylvaniit and West Virginia from AMCI and its subsidiaties; and rcccntly acquifod 

coal mines and a processing plant in Rnmylvania from Mean Ihtqti,sttu. 

Alpha and its subsidiatics employ about 2,300 pcoplc, produce approximatciy twenty-two millimt tons 

of s ~ l u l >  nnd metallurgical c t d  utd will scll approxim~tetely six million tons of third pnrcy coal 

itrtnually. Togelher, Aipka's suhs~diarjcs makc up the largest prvducer of coal in Virginia and Ute lifih 

lzirgest in the East. 
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T'ho,mas Kellof, Catholic Conference sf Kentucky 

Alpha, on hehalf uf its subs~dtarics, would I~kc to take t h ~ s  opportunity to $0 on the ~ w o t d  in  suppnn 

of Actttrn Al&!nativc: No. 3 and wishes to submit the tolklowlng comments. 

We ~trongly feet that the vast rnayarity of ~urface mining operations shoutd qoaliCjl for the 

N&tionwide 2 1 (NW 2 1) Pennrt prmew. wktle gcncraHy only thc very laryest opcrationc, with 

multiple largc-vrrlumc valley fills and a potential for ~igmficant adverse impacls, wouM require 

lndrvidual Ilrmtts (1P). 

llte appropriate SMCKA enhancements should he made to allow fnr the SMKCA regulatory 

agency to take the lead !ole tn a joint applicakictn typc permitting process* 

To help clear up the quagmire thal Lhc 41W pcrmit rcv1cw pr tws~,  has hecome, all futuw 41M 

permil application wiews, whether ti' or NW 21. should occur concumntly with the SlllCKA 

pmrt review. 

* Cufrent mitigation requirements should be amended, tJ~rough a mullt-agency effort, tc) allow 

~rcdits for reminine, reclaiming aleaq mincd prror to 1977 and left in an unrcclaimed status 

(Ah41,). and other innowive reclamation projects that resrtlt in wildlife hahitat enhancemtrnr 

whether aquatic or tcrrcstnal 

Due lo tk current dire shtus of Lhc surely industry, and the dtfficulty in rrbtiiintng surrry bonds. 

rhc SMCRA requircd bonds should br: sutTtcicnt to cnvcr mitigation activilics 

Thc Ewtertl Kentucky Slrc?am Assessmen1 I'ruttrol lm never undergone an adqualct pccr 

reclew, nor has i t  foltnwcd the arfmidistmtive proccdu~ process. The I'rotcxoL.ul should he: 

merely a rccomn~ended mclhod ut scream quahly dclermrnalion, and not a requtrcmenl, until 

such time ;is i t  can ke prtrlii~s~orrally reviewed, and rhe public has had a chance t makc 

comments upon i& melit. 

Regardles3 of the final Alternative choscn, adverse impacts lo Ihe pubtrc. our aquatic and tcrrestrid 

resources, as well as to our mlning industry should k mmrrni~cd, Thmk you In advance for giving 

your PavoraMc ~ttsnlion to our concerns. 

John fJ, Jones 

ilnvironmental Compliance Manager 

Dew Frimds in Chr& 

We write you on the oce&ion oP y w  mmmical ggthcri~ for a ''Prayer on tha Matintah" in Lstcher 
Coun$y, ~mtucky. (3ur ofbet. oblbagione pm& us from trayohg to the mCuntttins ta be with ye? 
today, but we a n d  eur prayers af ~appatt and VVO& o t ' c f l c o u r r r ~ t ,  

Alt w rafkct on SICTod Scripturn wc believe ahRr the care of" mation nprasenb s spkituat aot. We 
m m h c r  tlast ISod f@M& the work M c d o n  rMd "fbdad it vmy good" (@a. 1 :31J Tfrm 8 o d  put 
humanity in the Onnlen of  EdePr, s symbol &'the whole. world, *to cultivata sn8 uua fot itN @en. 
21 3,) Cfttwtion rditwts the bcrtuty of C)bd & hwtmity bw~mm a w-g&ner with W. 
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Kentuckians for the Commonwealth 

, Kentuckians For The Commonwealth 
P.O. Bax 7430 London, Kentucky @743 606-tf-/B-zt61 
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r)acrr Sir: 

- - -  
V I ~  UOI  UI\ LA. 4.4 PM uuu e t a  r ) r  ~n LU IV - - -  

Mr. .Farzed: 

-"- 

MTMNF Draft PElS Public Comment Compendium A-547 Section A - Organizations 



-. . . 

MTMNF Draft PEIS Pubiic Comment Compendium A-548 Section A - Organizations 



War M i .  Ferren: 

I oppose any changes that would weaken existing laws end regwlatiana Chat 
protect clean water. 

X appose any thangibs that wouitf weawn axLbeFng L n z s  and ragulari+ms that 
protact C h n  uptsr. 3 arlso support aggressive aadrorrment of #s pa?ac~er,t l@*s 
uitk a m M  prison terms for thaacr t h a t  vSclate the law. 
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-- U + / U O I 1 ) 1  it. t. =a& UUV " b U  u* s m  ..a *Y - , .  

Mr. John F m  
U3. ~ n w ~ t a t  a &=? f 9 E W  
1650 Arch Smat 
PhElWphia, PA 19103 

Daar Mr. Fame& 

af tb chdwrland Riwr. We haw had 
6 ~ 1 ~ l ~ n h u n ~ y ~ o f c o a l B n i e g h r w c 0 r n m u n i e y .  WehavevcryEttladaimwatezl We 

w pteaty. 

Bash aad all tttc fcxrm~la- enf- afhSs deff-BBMing, c&.bw 
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Mr. Jdm Farm 
US. ~vilmmentsl Pmtacfim Agemy f2W30) 
1658 Arch Street 
PMhdelpMa, PA 19103 t MY* Earn :  

I orlpose! mountaintop removal and valley fil ls and any change in the buPfer zone ruie. I 
am di~appaim and angry ttrat h e  Werat g m m e n t  ignored its awn studies wheel R 

-- 
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Kevin Knobloch. Union of Concerned Scientists 

A Union of Chncerned Scientists 
nirem wd wen- fm Enwmntri ~duttw 

January 6. 2004 

Mr. John Fomn 
11 S. Envirtmmental P~ftection Agency 
16%) Arch Street 
l'l~~ladclphui. i9A 19 103 

Re: Draft praftrammstlc Envfronmentrrl Impact Sktement on mountaintop WI 
mining and assc~.iated valley Rils In Appalachia 

Mr. Fmen - 
Thank you For the opportunity to offer cornmen% on behalf of Ihe Union of 

Crmcemed ScicnWs (UCS) on fhe Drafi pmgrammatic Environmend lmpact Statement 
(drafl ElSf on mounaajntop c d  mining and &wriatcd valley fills in AppaIachL. 
14~ablislred in t969, UCS is an independent nonprofit diancc crf 65.000 committcd 
c i t ims  and Ica&ng scientists across the country We augment rigomus xrientiftc anatysis 
w ~ h  innovative thinking and ctrsnmimd c i t i m  advocacy to huiM a cbmcr. hedthim 
cnviro~ment and a safer world. The UCS D e w  Energy 19m.gram fwuws on developng a 
sustuinahl! energy system -- anc that is al'fordable. uses non-dcpiebbk resources, md 
dtrcs not degrade natural sytcrns or pubtic health 

While IJCS appreciates the conPjderahle intemgency effort thal went in lo 
dcvdoping Ihe draft HS, wc mwt cxpmss our a l m  in the Agmcy's &cision to exclude 
considcratwn of any allcrfiatives lor more strict limits on mounb2intop mining and vallcy 
fill, and irwtead Parply ignore sound science by supporting a "prcfemd alternative'" that 
weakens existing mvironmenr;ll protections, and ultimately etws the permitting process 
fia coal mming cornpmius. 

There ir strong empirical evidence in the over 30 technicat studies conducted in 
assrxiation with the druft ElS that indicate the pervasive and permanent impact lo the 
environment, and to the public he& and culture of oomrnun~ties near mountatntop 
mining and vallcy 611 uperahms, For cxample, the data show that over one thousand 
miles of headwater streams have heen destropid or degraded, including 724 miles of 
streams tha~ have been buried forevcr under huge piles of waste. The repon aim s t m s  
that 11 is difftcult if not rmprx+sible to recoivstruct f m  flowmag streams cm or adjacent to 
mined sites. CumM mcfamat~on efforts we simply converbng what had bden bldagic&ly 
divewe native hardwood forested mountaintops m grmland ptacaus. Downsmam of 
mounbintibp removal npcratinns, &mn chemistry monitoring elTom show sigoiflcan~ 

incrcasm m cofirfuctivity, hanlne~,  sulfate, and selenium, which is high1 y toxic 10 quark  
life at relatively Inw concentratims, 

Dcapite &e considerable evidLrtce nf the environmental and .mid harm causd 
by mountaintop removal, the d r h  I'iS d(m not include any meaaingful rrctlons k# 
reducing its impact There is no cansideration for mstricdons on the s h  of vatfey fills, 
nor sn; then: any Umitr, proposed on the number of acres of forest and aihcr ecosystems 
that can tx derptmycd. Therc is also no corsrdemitm of new safeguards for the 
communities of pnple that value and depend on Ihc? region's ecolopicd herilage 

ilt-cording to the economic andy?;ir prepared for the draft EIS In 20111 by Hill & 
Assc~ciateiles, even the most severe restt'ictm on valley fills studied In their report (a 35- 
acre Ltmit on the s i ~ e  of valley fills) would no1 cauc  wtious aonomic harm. The =port 
foutld that a 35-acre valley fill limit would raise the price of cod by only $1 per ton and 
wtruld have virtuaily no impact on the cost oTcletricity, A spurate hlJA dm& study 
from April 2002 concluded tkat the 15-acre restmiion would have very litlie average 
annual tmpwt on stakw~dc employment (kc% than 0 3% crT total year 2W) emptoyment) 
in Kentucky and West Vlrgint. 

Ratkarbn  fwusang on al&rn&ves that ssrengihen restrietiuns on mounwntop 
fwbovai and valley fill, the Agency's 'preferred alternative" is tn wenken existing 
environmcnlal laws, and streamfine thc wmitting process by shifting aptmval and 
ahinistraiive responsibilities mmy: government agencies. Thc cnvironmenlal and 
economic studies pwparcd far the draft $!IS do not lend sufficient evidence to warrant 
support for lhrs p r o p o ~ d  "preferred &ternalive" as a means for limiting the itzrpW.ct Of 
maunluintclp cod mining 

The preliminary versitrn sf the draft EIS cafisidered several alternatives that 
would limit the s i ~ c  of mountaintw removal valley tilfs, Thca aiwlmatives represented 
more effective %ra%gicx for redwing the wittcspead impacts dmwntzLintnp mining. 
They also more appropnmly ~fleetdd the cumulative impact study that malyz6  the 
effects on quatic and t~msrriai rcosystms of veveral different ~ e s a r i o s  for hrure 
mouncilintop removal mining, Yet, all altcmativcs for restrictions la valley Blls wen: 
excluded in the dmft I3S linally released. We urge the EPA lo mludc lhmc aftcrnatives 
in the final EIS. 

Time &&malives shoujd hc ~on$Ile~@d for their own environmental merits. In 
addition, we notc Lhrt the adminiMcatiafl tln& h e n  increasingly advocating the us of 
advanced coal tmhnologies, in coftjunction with carbon sequ&rtarion, as a paential 
carban-fw resource for electricity and hydragen production. In this context, coal will 
oompm with other carbon-free alternatives, suck ru; the incrca,wd v,x: of wind, sdar and 
othei renewahb energy rewrurcea. To the e x m t  t k  adminigttration htym to win support 
from the edwrome~tal  community md public f i r  advanced coal whnolgies as a 
p%mtuttial climate solutjon. it  is  cFiticd tha t  the administrntliln require proglrco in reducing 
the upahcam enmronmenk'I rmpac$r;ts of cod mining, to place cod cm a more levef playrnp 
field with renewabk: illternatrves over the life cycle of t h ~   sources Permitting hlddcn 

MTMNF Draft PElS Public Comment Compendium A-552 Section A - Organizations 



Steve KXrchbam, Wild Virginia 

January h,20fM 
Page 3 

substdres ltvr cnal by way of allowing I n c m ~ d  u p s t p m  Impifas wd a r m a l  
cavironmcntal costs can o ~ f y  diminish tht likelihcwd of public supporl for advanwd coal 
uchnolog~ca. 

We thank you fw the opportunity to ctrmmtmt, and respectfully request the liPA to 
consida thc recommendations proposed above. 

Kespcttully submitted, 

Kevin Knobloch 
President 
Unior~ of Conccmed Scientists 

Steve. Kdchhaum 
<loki4&Mca.neb To: M3 hrlountltintctp@E:l'A 

cc: 
Ol/OC$2004 05:37 Subject. DBKS Comments 
PM 

Wild Virginia 
P.0 Box 1 $9 1 
Charlntmville. VA 22903 phone- 434-97 1-1 553 

Mr.  John I:onen 
U.S. liPA (31lA70) 
1650 Arch St. 
Philadelphia PA 19 103 
mountaintop.r3<~~epa.gov 

Ika r  Mr. tbrrcn: 

Mountaintop rcmoval mining is a highly dcstruclive. pmcticc u hew entlfe I 
mot~nrdntops arc blasted away to reach thin seams of c o d  undcreath, 
and millions of torrs or rrxk and soit arc dumpd into adfacent valleys. 
The practice &mcrys Forests, leaves a barren landscape, and huricfi the 

headwater s m m s ,  which are essentirtl to m a i n ~ n i n g  healthy, dynamic 
nvcr systems I 
This MIS dm$ not xhteve the fundamentill purpw of its prcpwatim 
-to r n m i m l ~ ~ ,  to the maximum extent practichte, rhe ildvcrse 
en~4funmcntar effcco , . . by mountaintop rninrnp operations-, (see 64 FX 
5778). t)y so doing. this d r~umcnt  additionally violates the Wtlemcnt 
agKunca1 of Bra@ v. Rnknsun  Nor drrcs chis DEB ccrmply with the 
fuociamcntal purposes of the NEPA (see Q USC 432 1). 

The mountains and screams r>f the analysis area are vit;rlly impomnt 
hithitat for numerous species and poplatiions of mphihians, reptiles. 
mammals, b~rds, mollush. annciids, arthropinda and orher invertckrates. 
Severe direct, mdirect, and cumulative harmfal impact? to thew 
popularions are ignrrrcd or discounted in the DEIS 
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The examined allc?mativcs do NOT -enhance en\+mnmental prottxt~ctn- or 
minimiic the adverse effects From MTMIVI: - (ES-4) Instead, thc 1 3 %  
prcxcss hen: has hwn ohvirtudy rcsult-driven and politicized so &$ to 
flagrantly Pacilitak the permitdnt; of more iWI"M/W oprarinns (through 
so-callcd Jmprowd cfFiciency [end] collahorationJ. See - I % e h ~ ~ d  
Altemarive-. The hurcaucratrc wheel-greasing on view hew ignores clear 
harm and dtac not meaningfully protect the public or our environment 
from the avoidhk adverse impac~3 of i%'i'h.zNF. Instcad of protecting us 
dnd irnprov~ng the pwwnt dmlntcrive &unt~on, h e  p~ferred so-called 

-improved regulatory process- would fowsceably result in even more 
destruction of strvams, valleys, flaa, fauna. rtnd human quality of I& 

in the Central Appal&chrms. I 
The range of the alternadves examined tn d e d l  i s  improperly limited. 
Such crmstrictcd consideration dzm aot -mtm thuroughly addrws impacts 
to oar envimnment-. nix does it -&tter inform the puMic-. and -prrrvi& 
more meaningful parlicipiition- /ES-111]. To c k  othervdsc (a the ES 
dws)  is clearly un~easonahle. 

To comply with the NIPA and provide a Icgal basis for wefl-informed and 
well-rcawned decision-making3 other alternatives need to be examined in I 
dctatl Our cnwrontnentai laws require, and thc eitirens of the @on 
dcxrw, n full evaluation of ways Ict reduce the unaccepEahle impacts of 

rnountam1t)p mming. The agency necds to ahandon the "prefemd 
alternat~ve" and to reevdurtte a full range of options that will 
minimi12 the enonnnos cnvironmentitl and economic damage caused by 
niounianitrp mining and valley fills. 

Alternativeq wed To be considered in detail that: 
Prohihit the use of viilfcy fills. 
f &el aall ot the legion-s atEams as -high value,. 
Set an uppr  limit on Lhe percentage, number andlor lenglh of streams 
alfowed ro he impacted. 
Restricting the size of lllls to 35 acrrs. 14 acres (Ule meciian sim of 
rntemittcnt streams), or Icss. 
Restricting fills t certain types of streams (e.g., ephemeral), 

Therc is enough _science, to clearly indicate that burying streams under 
ion of waste and whhk is irrevcrsthly and/or stgntfiemtly h m f u l  10 
biota, water quality, hydrology. or bencftcial uscs. The DflIS ignores 
various direct, indirect, and cumulittive Impact& 

According io the 1% StL-ring Committw, no .scientific basis couid k 
esfahlished for arriving at an envimmmentally -aca?ptablc- amounl of 
s t m m  ins and it is ,difficult if not irnpnsdbfe 10 reconstruct free 
flowitlg swams on or adjacent to mined sites. 

It is cfdmed t h l  &letter stream protection fmm direct and indirect 
efkc& would result, from the examined alternatives (ES-9). This is e 
hlatmt Palsehood. Di.mrding the 1UO-foot buffer zone rule is proposed 

'h rule would he -clarified- out of existence hy ~aying ii dues not 
apply in MTRNFs. Doing this 1s NOT m -operationil designed to avoid 
and minimimi adverw effeeLs- (id ) T h ~ s  i~ perhaps the qutnrrbentra! 
impropriety that exposes the fundmental insuRicieocy of the ermined 
alternatives. 

fkoncmic slridics show that even the sfrictest s i z  limits would have 
minimal impact on jobs, thc cxonomy, and elcctricicy pr im.  

Instmid of putttng a halt 10 stream degradation and the on-gotng 
violations afthe CWA that MTWVP entails, the preferad Iternativtl: 
would macerbate and prptuate this illegal nnn-compliance, In cxWr 
words. it is proposed io give even more diserelion (dtrtrugh -enhanced 
coordrnawmn- of ~gulatory cchemesl to the agcncics [<ISM aid COli) that 
have mi,wrably Failed to protect aquatic and terrestrial habitat and 
birrla a!! wen as hurnm communities and water in thc past, 

It is even proposed to come up with a manual for the -reptacemerrt of 
aquatic resources-.. Aquluatic -resources- need to be proCa!ctcd+ NOT 
replaced (with who knows what). 

It is projected that mining operations would eiim2n;lu: almost 7% of the 
Appalaclnun forests (2200 square miles) by 2012. hound 1200 miles of 
streams have alreirdy hccn drtmilged hy -valley tills-: over 700 mlks have 
alraidy kt% hirried. And the* a n  prohahIy gross undew-sbmations as 
smaller hcadwster streams not on tc?po maps w e n  ignnsd Wirhaut 
acldidonai rcstflctions. MTR mining would destroy m ad&liowl600 
,square miles of land and 1000 miles of stuearns in the mncxt decade Such 
vast destruction is unconscionable. indefensible, illegal, &&%lard 
unnecessary. 

The total of past, pnsent and estimated future forest loss from MTRJVI: 
is over i 4 million acm. Such fcmst IWW in West Virginta alone 
have the potenti& of directly impacting as mmy as 244 versbrarc 
wildlife species. 

-- 
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Ihen H hardwotrd ftms$ can k ~ustablixhed in mined a m ,  which is 
uaproven and unjikely, rherc will he a drastically dilTerent ecosystem 
from p~-minlng f w s t  cond~tions for generations, if not thousands of 
ycar s. Thc rnihgatinn dexnhcd and promoted in the I)lilS doer httle Lo 
meaningf~~lly address this lo%\. 

It is even profxwd to conlinw -~nformal consuftat~on- regarding 
compliance with lke B S h .  Thts 1s prcposrcrouc and itlegal, on its face. 

For evaluating actions as significant ac MTMNF, lull compliance demands I 
thomuph -fix-mal- cmwlktion Instead rrf posittvt*ly addressing the 
signtlicani issue of T&t, (and propcrscdf spccres, apatn the desire is 
simply to -streamhe+ thc process, with the foreawahle result being 
Ic% consideration nf and prcrtwtton of I:SA 11tsted spwiea and 
pupulatians. 

li 16 prcrpoml to use some vagwfy defined -fwst-xienw- and 
-%ience-based rncthods- to &termme wme even mtw vaguely defined 
-high quality aquatic popufrrtrons- and -hi&-functioning stteams-, Such 
equivwations arc noi the cicar diselosufe required by law, in addition 
to lwtng loopboks cnough to aid and tlhet dgnrllclmr destruction and 
degradation. Thcy fatally expose the illegality of the disclowre and 
detaion-making. 

We opflrrrct.d to mtruntatntop-removtt1 mining and vaifcy f i k  These 
prwcic~s bury imponant headwater streams. destroy biologically rich 
forest ecosystems. damage drinking-water sourcm used by millions of 
pmplc. cnwc f'r~yuen~ and scvcre Rooding, and wnck the quality of 
lifc in Appalachm communities. f aveling mountam and huryng streams 
is wrung and must stop, A reading of the CWA ttnd SMCRA ciewty shows 
that the governrncnt is not only allowd, It is wquirod tu prohibit 
MTWVt:. 

We we.lcomc sricntific studJcs that document Ihc widespread and 
~r~weaxbic dmagc  Ute coal industry i s  doing to hpplitchia. Yet this 
$:IS rejrc~q-without mcanrngftll colrsideriticm-spccific restrichons on 
rhc usc: ol caliey fill!: These restrictions could he tra,wd on s i x  of 
the fill. cumulative impacts, t y p c ~  of streams dfecwd, or valuc of thc 

aquatic and tcmsltxal resources in the region. I 

Wc m opposed to any changes that would weaken the laws and regulations I 
that protect clean water. In particular, we oppw the propsal lo 
elirninaw the stream buffer-row tule that prohibils mining dctivily 

We do no1 s u p p ~ t  Alternative 1,2.  nr 3 ae described in the 1XTS 
report. None of the,w options will adequately prorrEct Appalachiitn 
forests, wiidlife, wakr, or communitin. 

We arc opposed to any chunges Ihui would weakcn the l a w  and regulatio~e 

that protect w r  rivers and streams from the cKects of moun taintop 
mining and valley fills. As a result, we act opposed io each of the 
action allernativos evalualud in thc Draft Envtronmentrlt Impact 
Statcmenl 

I'kc DEE cahliiins indisputable evidence of the devastating and 
inevwlhle envirrtnmen&l tram caused by mountainu~p mining. Other 
agency qtudica also show that moudtsintop mining con4rihuLs to f l o o d q  

cfivwkrs in mountain communities. Unfortunately. enoh of the 
alternatives in &c ilwft 138 ignores va tms findings of these studim 
and the very purpose of the U S  - to find ways to minirnirte, tn the 
maximurn exbnt pructical, (hr. cnvirnmenlal cuniirtqucnces of mounlitlniop 
mining. The "prel'errcd allernatwe" would cletltl y rncreaw the damage from 
mountaintop mlntng by eiiminildng the c u m t  lirnri on ustng nationwide 
permits to approve valky fitls in West Virginia that are larger than 
250 acres. and giving rhe Office of Surface Mining a significant BC* 
rob m Clean Water Act pcrmitttng for mtluntaktop mining fil rok it 
dw!! nol have under cumnt law). Thew actions would clearly result in 
i m x w d  environment& harm. Motmain removal murirlg desmgs thc scenic beauty of the 
Central Apptluchia~s, which m turns significantly harms local and regional 
econnmt%%. Our cnvirr~nmental laws requrre. and the cltirtns of the region deserve, 
a full cvlttuatinn of ways tr, reduce thc unaceeptahk impac& of 
mountaintop mining, I urge you to ablurdon Ule "preferred rlltemat~w" 
and to rwvaluatc a FulJ rang  of options that will minimize the 
enormous envrronmental and economic damage c a i r ~ d  hy mountaintop rnirring 
and valley f l i ts 

These commcnLs arc submitted for the nrganiration its we11 as for the 
writer pmondly. Thank you For your consideraiion. 

Sinwwly, 
Sbven Krtchtmrn 
Wild Virginia Ctmwlervat'ton fXru?ctor 
412 Carter Streel 
Slilunton, V h  24401 phone: -90-886-1584 
jartuary 6. 2004 
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Frances Lambem, League of Women Voters of Tennessee 
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~ s t r e a n z s ~ ~ r i t i c a U ~ ~ ~ ~ o t o ~ h o a l t h o f ~ ~ .  Ftuth,-  
pcaenmat-begin inveryd-dam41 apasorb@EIS, ES-4)and,in 
Ap~hia,on~wsteepmauahninsl~.~oparationsMthetafbnbo . 
~ t o ~ r t 8 t e ~ 1 ~ a l r i s k ~ f o r ~ f f a n d s e d i m c a d a a d & ~ ~ r r t i d n i n  
w9tersW.in this tenaia, as &deed the prep- of q e s &  iavestie;;ttirms iikcw 

Theri~~y~rhattraverrrettsear~abeing~fo~~MTMNFminmgip 
Tenaessee-tht Powell, Cfinch aad Tame9irea, Sqmtchie, W a n d  Emory nvers-4 haw 
varying number$ of tribuunies or river segmnts with curteatly impPited shhL9 water quality, 
or bave unique sccltic or biological 885et8 in atba segmenb (as the Obed a d  ~ - P ~  
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Meg Mapire, Scenic America 

~pporpmily for p u b l i ~ ~ a r t ; ~ . i n  pbma dbchions hwlving MTMfvP rri- &auld m 
beabndged. m i b l i c ~ s ~ ~ D r a f t ~ s h b u l d b c ~ i n d i ~ ~ ~ t n t e s t o ~ , h i &  
the d a p p & . '  : 

Scenic America 

Mr. John F o m  
US. Enanmantal ProMm 
165550 Arch Street 
I%Wclphia, PA l9XO3 

or desrroyed by mountain top remow& 

in West Virginis htm the pateatid ofdirectly 
verte!bk t;oildl* ~ s p c c i e s ;  

of moanMiaasp remow& Thank you far your consideratitm 
of~impoxtant iswe. 
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Mary Mastin, Sierra Club 

New York City, SSccwk! Ametka has compiled 45- stukreg that rct;r'~sent a vdety of innovstive designs 
and mcthods to save America's &&sbcd natural beauty turd distinctive communities. 

=- 
city: 

FOUNDED 3892 

ow%& Top MliningNaltey Fill 
S ~ ~ .  

Mr. Fonea, 

an behalf dtke Upper (3mklmd Group of& Temessw 
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s&mt bask b m h  and &OM the long tenn e&cts of  acid and coal mine drainage. 
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'Futher evaluation of &earn cbemishy a d  fiutber investigntion into tht: &&age 
stream chemistry aad stream biotic community and stnrcture are needed." DEIS- a-D-7. 15-5-2 

". . potential impacts from v d r y  fills to stream chemistry and possible alterations 16 stream 
geomorpholgy were disctwed as areas of furthea need for investig&ionn DEIS -ID-D-1 I 

statement is incomplete. I 
Mr John F o m  
U.S Environmental Protection Agency (3EA30) 
1850 Aroh Stnet 
Philadelphia, PA 19103 

they have an inherent power and right to affect the course of our lives and surroundings. 
SOCM is committed to usmg th~s power to improve the quality of life In our comrnunit~es 
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SOCM belteve that cittzens have a r$ht to know, about and have a v o w  In dev~\opments 
that affect us and communities. SOCM mmbership is concern with the Draft PElS lack of 
addressing potential cumulative problems created from long term impacts of "Mountaintap 
Mining and Valley Ftlls" end "Mountaintop Remov I Mining" and "Crossing Ridge Mintng" 
operations which resuits in problems with restoration, maintenance and protection of water 
resources found in the 22 county area of Re Tennessee coal fields. 

EPA's national water program has worked with the State of Tenneswe to create 
comprehensive state watershed approach strategies that act~vefy seeks a hrgher standard 
of ptotecti~n fw the human environment. In an agrrjement with EPA, the state of 
Tennessee must identify all stmams and lakes that do not meet water quality standards or 
do not have the requir~d control strategy in place, must develop strategies to identify 
pollutton sources, and purpose watet quality improvements, beginning wtth the highest 
priority streams. f he Draft PEiS dws not address how Aderal dgencies afid the State d 
Tennessee plan to maintain the comprehensive state watershed approach strategies and 
grant proposed mountaintop mining and valey flits and mountaintop removal operations 

watersheds into wasteland of grassy knOll3. WSth the increasrng site of mountaintop 
m~ning operations, a single permit muld change thausmds of acres of Tennessee's 
hwdwood forests, seriously polbte stwams, and demage the sensrtive ecological diverse 
watersheds. Tennessee's woregtons serve as a ~ographical framework for sstabfishing 
regional wte t  quality expectations. Tennessee's watershed approach serves as an 
organizational framework for systematic issswsment of fennessse's water quai@ 
probbms. Thrs unified ap ds a more in depth study of each watershed in the 
Tennessee coalfieids and cwrdinatron of pubtic and governmental 
organizations. The proposed Draft PElS fails compietely to address how the proposed 
federat action wtll impact Tennessee's Watershed Management Approach program. 

The proposed federal action on mountaintap mlning and vatley f i b  mountaintop removal 
mining and cross ridge mining operations weakens the State of Tennessee's, U.S. Army 
Corps of Engineers', U S  Fish and Wildlife &rvice's and EPA's standarcb for M'\e highest 
priority of envmmmental management programs and protection policies to address 
problems associated with hydrologically-definad geographic Ftreas and ground and 
surface water flow in the sensitive acosystsm watersheds of Yenneasee's coal fields. f he 
Oraft PElS for mountaintop mining and valley fills under current review weaken$ 
Tennessee and federat guidetines and princ~pbs of assesdng proposed federal actlons by 
partnerships, geographic focus and sound management techniques based an strwtg 
science and the latest dstta. Fedsral agencies continue to "re-ad' to mine related 
problems instead of antici~ating problems. 

Over the past two decades, the Environmental Protection Ggency (EPA), U S. Army Corps 
of Engineers (COE), U.S. Fish and Wildfife Service (WS) and the Office of Surface 
Mining Reclamat~an and Enforment {OSM) have achreved impoptant reductions in 
discharged poilutants to the Nation's air, lakes, rwers, wetlands, estuariw, coastal waters, 

and surfaw and pound waters Thwe suQc@$$es h ~ w  b w  achiwed by c~nitslling 
point sources of pollution and enforcing high standards. The Cl@&n Water Act was 
a major rob player in achieving these improv@ments in our Natmn's drmking W e r  supply. 
The proposed changes to mountaintop minmg and valley fills permitting would seriously 
damage all federal agencies' credibiity and accountably to the American pubk to restore 
and maintain the chernic~i, physlcat, and biobgical integrity d our Nation's waters The 
Draft PEIS usag of the smf ted  "§tudy Ar@as" data for Tennessee which consist Of data 
from known violators of SMCRA regulations and the Tennessee Diviston of Water 
Pollution Control - Mining Section's NPDES regulations is being used to misinterpret how 

ral Ptqram is addrcassing program-wide impacts and support of 
program4evei decisions related to mountaintop mining and valley fills. The Prograrnmattc 
EIS shoJd discard aft data from the f snnessee Fscfenl Program in reviewing 
mountaintop m~nlng and valley tiits. 

EPA, WS,  OSM and COE emphasrs must be on raising the bar to a high standard to 
strengthen the public trust and sustain long-term environment improvements to our 
Nation's drinking water supply. The Draft PEIS do%s nor achieve these high standards in 
its curnnt tam. Nationwide, the Draft PEIS only ailow$ !@gal loaphol&s ffa ma1 industry 
operators end federal agencies to weaken the Glean Water Act of 1977 (CWA) and the 
Surface Mining Rechmation and Control Act of 31877 (SMCRA) In Tennessee it weakens 
the Tennes~ee Watsr Qtsaaty Control Act, and the T~nmssee Code Annotated 69-3-301 
to 69-3-133, m d  the Tennessee Sde Drinking Water Act of 1983, TCA $8-221-701 to 88- 
221-720, and the Tennessee Federal Program, 30 CFR Subchapter T, Part $942 - 
Tennessee. 

SOCM is concerned that the proposstd Draft PEIS including Tennsssae with states that 
have actual mountaintop removal minrrrng sites wth approved SMCRA permits. The study 
area data provides partial usdul information white much of the data is foo outdated to 
apply to tho criteria stated in the Febmaty 5, 19 Notice of ht@nf. [84 FR 57381 
Parttcularty aktnning are the diffeerennces between the Prglimmary PEIS of Januafy 2000 
and the Dnft PEIS of May 2003. The data from Tenne~~ee's "Study Area" rs misfeading 
to the overall impact assessment in the Draft PE1S. 

SOCM finds the Dnft PElS dacurnent to be inadequate and too d@fbent to adequately 
evaluate the f e n m s w  Federal Progrem and its pmram-wide impacts and support 
program-lewf decisions that are reason&bfe and defensible. The Draft PElS evaluation 
does not provide complete ~nvrmnmental revicaw and cost analys~s of the array of issues 
concerning the natrrral and built env$ronmental concerns. Key environmental advantages 
and disadvantages such as habkat lass, changes in land use, siting difficulty, sediment 
requirements and potential tong and short-tern cons6quences, monitoring needs and 
aesthetic impacts are not adequateiy address. the  Draft PElS does not eddre~s how the 
proposed feder~l aactbn will affect the State of Tennessecs own environmental and 
economic dev@lopment policies, 

While the proposed Draft PElS addresses issues from the &yes of federal agencies and 
the political powers that be m Washinaon, DC, Et fails to address the serious concerns that 
mandated the PEES. Chief US. District Judge Charfes Haden opened the eyes of America 

---- - - 
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to the serious damage being done to the Pgpalachran regban of Amfaria fate dud@@ 
Charbs W. Waden's ddsctsion October 3999, , (Bragg, US,  strict 
Court, Civif Actron No 2:9841336 S.D. WV] Judge Haden's bid posit~on to hold fedetal 
agencies accountabte for they actions should be the gutding Itght in drafting any proposed 
PEIS to address significant Impacts to our Nation's drinking water supply The currant 
Draft PElS does not meet its original intent under NEPA The Draft PEE onty priority is to 
support the use of mountaintop mining and valley fills, mountaintop removal mining and 
cross ridge mining and other types of surface coal mining in the Appalachian coalfields 

Sincerely, 

LANDON MEDLEY, Chair 
SOCM, Stripmine Issues Committee 

SOSM Staff Contact: 

Jonathan Dudley, Organrter 

POSITION ON MOUNTAINTOP REMOVAL MlNfNG 
AND CROSS-RIDGE MINING 

f he Draft Programmatic Environmental impact Statement (PEIS) was prepared by the 
U.S. Army Corps of Engmsers (COE), the U.S. Environmental Protection Agency (EPA), 
the W.S. Department of Interlor's Office of Surface Mining (OSM) and U.S. Fish and 
Wildlife Service [WS),  and the West Virginia Oepament of Env~ronmentat Protection 
(WVDEP). The purpose of this €15 was to evaluate options for improving agency 
programs under the Clem Water Acl (CWA), Surface Mining Controf and Rectamat~on Act 
(SMCRA), the Fish and Wildlife Coordinazibn Act (WCA)  and the Endangered Species 
Act (ESA) that would contribute to reducing the adverse enwronmental Impacts of 
mountaintop mining operat~ons and excess spoil vaNey fills (MTMNFJ in Appalach18. 

Preparation of this Draft PElS was intended to address substantiat rnformation gathering 
and relevant historijcal data, detail severat possible alternative policy frameworks, and 
contains the result of sctenrific end teshnlml studies conducted as part of an efforl to 
eddress significant c~tmulative environmental impacts due to mountaintop mining and to 
address impact8 from Mountalntop Removal Mining operations pursuant to the agreement 
in the settlement agrment  known a 

This is a "programmatic" EIS 
Act (NEPA) in that H evaluate board Fsderat adions sucth as the adoption of new or 

Executive Summary, page ES-1,2003) 

This Mauntaintap Removal Mining and Vallsy Fills data n the Draft PElS should give more 
than a cursory investigation into the current and potentid impacts of Mountalntop Removal 
In Tennessee. In the Draft PEIS Tslrnessee surface coat minng aperations are included in 
some of the data. However the Draft PElS never examrnes the history of compliance of 
these surface coal mining uperatrons in Tmnessee, which are rncluded m the Draft PEIS. 

These practices are virdations of the spirit of fedm-di taws: CWA, SMCRA, FWCA and 
ESA. Mountarnmp Removal and Cross Ridge mining lorever zslters the Imdscape and 
destroys mountain communities Mountaintop removal is incompatible with long-term 
economic d@veloprnsnt opportunities such as tourism. 

In Tennessee there have been few if m y  permits for Mountaintop Removal crperatims. 
lnstead OSM's Knoxville Field Office has been issuing permits for other types of 
Mountaintop Mming. Over the past ten years QSM's Knomrilie Fiatd Office has issued five 

what amounts to basically the same practice is a cynical attempt by the coal ~ndusrry and 

--- - --- 
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regulatory agencies to avotd the scrutrny that has been focused on Mountaintq? Removal 
by Judge Haden's decision. 

Cross Ridge Mines do not receive a variance from AOC; and purport to restore mountains 
to their orlginal contour, In some case$ this may lesson the need tor "Valley Fills" or "Head 
of Hollows Fills". However so far in Tennessee a# Cross Rrdge Mlnes have &her been 
permttted with or revbed to ham cha s to include fills. Even when Cross Ridge Mines 
do not mclude vaby fills they may be just destructive (through erosion, daturbance of 
large acre=, and potential sfow falture) to public w e t s  as valley fills. SOCM is very 
concerned about the safely of operation -there is much potential for hazards both to coal 
lndustry employees workrng an site and citizens who live near these mines. 

The impacts of Cross Ridge Mining in Tennessee and potential impacts of the practice 
across the region must be addressed in the Draft Programmatic E15. The Draft 
Programmatic El$ for the federal program In Tennessee dedicates only a few paragraphs 
to this practice under the title Cross Ridge Mountaintop Removal. The Mountaintop 
Mining Oraft Programmatic El8 s~OUM take s comprehensive look at Cross R~dge Mining. 
The Draft PElS should address concerns &out ttlsposal of exccss~ spoil, dope stability, 
eroston, safety, and technical feasibiltty related to Cross Ridge Mining 

The Draft PEE only looks at blasting compfaints durrng the period of June 1998 to July 
1999 During thls period there were onty 6 blasting complaints in Tennessee. We know 
that at the Gumbetland Coal Company site in Cumberland County, Tennessee alone there 
were more then 10 complaints. We know that current SMCRA ragdatians allow blasting 
which damages homes and welts This study should not use the assumption that 
campliancs with blasting regulations w~lf prevent @amage. 

The Draft PEIS tails to access the signifbant direct and indirect impacts of mountaintop 
mining on the economies of Tennessee's 22 coalfield countlss. The Draft PElS shoufd 
examine the futl cost of surface coal minlng operations on the economy, instead of only 
looking at surface coal mining jobs. The Draft PElS does not addre$s cumulative impads 
of changing the topography and kand cover or Storage of mine waste in head of hollow filts 
would have an Tennessee. 

Members of Save Our Cumtxsrfand Mountains who fought for the federal Surface Mining 
Control and Redamat~on Act of 1977 8nd created the Applicant Violator System (AQS) 
program took seriously the provision of SMCRA which says that Mountaintop Removal 
with a varlance from Approximate Original Contour wili only be allowed when it is shown 
there is a htter post rnrning use for the land if it 1s left flat. These members question 
whether this standard had even been applied. The wide use of granting a variance tram 
approximate original contour that we have seen in other states IS unaweptabie and is not 
in the spirit of the f977 Surface M~ning Control Reclamation Act. 

Tho use sf Valley Fifls" end other miniq practices that store waste or otherwise atter the 
waters of the United States are in violations of the Ciean Water Act end should not be 
permmd. Federal agenaes should enforce the IcQ fecat buffer zone and the Clean Water 
Act. Mountaintop Removat operation by design violates these laws. 

SOCM strongly dsagree w~th the premise that better coordination among agencies will 
address concerns about Mountaintop Removal and Mountaintop Mming. Instead federal 
aaenc~es should studv the imuads of these minina oractices and act to orotect 
cammunittes and theknvironkcl-nl by not ellawin<~&lley Fills nd tlead'of Hollow Fills, not 
allodna an Approximate Ori(gina1 Ccrntwr Variances, enbrdng the 100 test stream buffer 
zone, and takina a second look at the feaslbiiity of fetumlng &ole rnauntairt peaks to 
orlglnal contour- $OCM an oraanizatipn of over 2000 mtdmbers, in fermemee wishes 
to QO on record o a ~ l ~ g i n a  "Mountainrim Removal" minino and "Cross Ridu~" 
mans in the cdalfieids of Tennemes and our Nation. SOCM doss not 
suanor? ,&@rn@tives # I ,  2 and 3 contained within the Dratt PEISi 

Of four states studied in the Draft PEIS, Tennessee is the only state wrth a Ferteraf I 
Surface Mining Regulatory Program carried out by ~ ~ ~ - ~ n o b t ! l e  Field Office The Draft 
PElS should take tnto consideration ths e@kpuience i4 Tennesseans b k r e  recommending I 
changes in the amount of authortty given fo OSM m pemitthg of hllountBnfop Mining and 
Mountaintop Removal and Cross Ridge mining oprations An examination of th@ 
violatiOns in Tennesskse \would show thet OSM has been ineffective in preventing surface 
mining cornpafils from vioiating the law. Ths Draft PElS should evat~ate the r~cord of 
wiotatisns of all the minag by OSM-Knoxvttle Field Office. The case history records of the 
Skytine Coat Company, the Eastern Mlnemt minrng site m d  the R~th Energy operation and 
others surface coal minirig operations are clear examples of bad permitting awessment in 
Tennessee. Yet, these amas are not& iin the Draft PElS as study areas. This rninlng 
operatlan's record of violations gives a mars complete picture oi OSM's Mountaintop 
mining {pursuant to the Draft PElS definition of WWF] permitting tn Tennessee. 

In Tennessee, the pubh partiapation prmss is progremrnatic. lnstead of being a time 
when the public can raise concerns &bout a mine which OSM takas into considwation 
in its decision to gmnt or deny a SMCRA permit, it has b w m e  a period during wktch 
OSM and 8 mining company work together to adjust mining &ins to avoid crmcerna 
rased by the publk OSM-Knoxville Fmld Offioe acts as a consultant to the rninlng 
companies instead of just evaluating and makes a decision abut a permit appUcation. 

In the ease of teb Mountain Cross Ridge Mine in Campbell and Scott Counties, 
Tennessee, many significant changes were m e  to the permit awiication after the public 
comment period has closed. When OSM-Knoxvlle Field Office haEd an ~nformal 
conf&renc& on the permif applim4ion many aspects d the 8pplicatim were in fiux so it was 
impassibte far local resident and concerns citisns across Tennessee to know what to 
comment on. later OSMXnoxviile Field Mfice used the bct thet SOCM members had 
made multiple visits to ithe Knaxvifle FEeld Office to raise csncerns and get information, as 
a reasm tor NOT reopening the cmment rid. But, still citttens across Tennessee 
were left out of an opportunity to make comments on these changsta to the Zeb Mountain 
original SMCRA permit application. 

Tennesseans across the coalfbids have been left out of the Draft PEiS comment period 
process. Scoping has been inadequate; thwe was no scopcng hearing held in Tennessee. 
Many State agsncigs wsm unaware that the Draft PElS covered more than just 
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Mountaintop Removal operation with an AOC varianm. Most people in Tennessee were 
not aware of the OraR PEIS. The Draft PEtS fails to provide the best avallatlle scientific 
and technical information that wit1 facilitate a better tnformed, mom coordtnated and 
effiaent decrsion-rnakrng process by federal agencies. 

The Draft Programmatic EIS should be discarded and return to its original task to prepare 
a joint voluntary Environmentel Impact Statement that will f~ir ly examine agency policies, 
guidance, and beciston-making processes h order to determcne whether they can and do 
minimize, to the maximum extent practicable, adverse snvimnmsntal eff~cts from 
Mountaintop Mining, Mountahtop R~movat Mining and Cross Ridge Mining operations 
and the disposal af excess spoil m valley Ms. The current Draft PEIS only "rubberstamps" 
the present poftc~es of federal and state agencies and revised the current procedures to 
do away with surface coal rnrhing law's buffer zone that prohibits mining activities to 
disturb within 100 feet of !erg4 streams, eliminating the current timit on using nationwide 
permits to approve valley f4lls in Wsst Virginia that are larger than 250 acres, and glvjng 
the Office of Surface Mining and Reclamation a greater tn Clean Water Act permktmg. 
Judge Haden's decision recogniz@s the damage b i n g  done to Appalachia communities. 
The current proposed Draft PEI8 fails to address the irreversible harm to the environment 
and to comrnunitigs n the coatfieids of our Nation. The Draft PElS at ES-8 states that 
approximately 1200 mles of headwater streams "were directly impacted" by Mountaintop 
Removal Mining and Valley Fitls between 1992 end 2002. There is no scientific basis that 
would confirm an environmentally "acceptabfe" amount of stream loss. The Mountaintop 
Mining and Valley fills EIS Steering Committee agreed that it 1s "difficult if not tmpcrssible 
to reconstruct free flowing streams on or adfacent to rnrned sAesN. (August 15, 2002, 
committee's working draft) 

Save Our Cumberland Mountains ask that federal and state agencies and their officials I 
realws that the currant regulations, policies, proc@dures, and guidance has not 
adequately protected the environment and the citirens of the coaCields of our Nation. The 
proposed Draft PElS is a step backward m time to 19715 before the Cban Water Ad,  the 
Clean Air Act and SMCRA. Our citizens, theis communitl@s and the environment should 
not become a poilt~cal toy by the coal industry SQCM urges that federal agencies step 
back to the Prelrminaty Draft PEIS end stan all over agaln to address citizen's original 
concerns and Judge Waden's decision. 

END 

SAVE OUR CUMBERLAND MOUNTAINS, INC, 
STRlPMLME ISSUES COMMITTEE 

W ' M ' E N  COMMENTS ON 
FEDERAL REGISTER: MAY 30,2003, PAGES 32487-32488 

DRAFT PROGMMMATIC ENVIRONMENT IMPACT STATEMENT 
ON MOUNTAINTOP MINING / VALLEY FILLS 

Save Our Cumberkand Mountains, Inc. (SOCM) rs an organiratton that was origin Jly 
founded by cltizens and for cltitens aflected by stripmining activity in eastern f mnessee 
and the, Cumbertand Plat@aLt. Many of our members Irve In the 22 coaifield countles d 
Tennessm (Appatachia). $OCM has a long-standhg history of struggling for citizen's 
rights to ciem and safe drinking water arld to l i v ~  in a safe environment. SOCM is a 
member of the Gltlzens Coal Councrl. The foibwing comments are submitted to 
spscifically address the Draft PEIS 2003 and its contents as R relates to propoMls and 
statements made about mountaintop mindng and valley fFIls in the coalfiefds of Tennessee. 

The definition of "Mountaintop Mningll/elley Fills (MTWF)  Minrng and Mountaintop- 
Removal Operatcon used in our comments is pursuant to the Or& PEiS definitlan found 
on in Glossary on pages VIII-lO and Vlll.? 4 .  While the Tennessee Fadad Program's 
defbfinttion found in OSM43S-18 varies somewhat in its wording, the Dnit PEIS should 
clarify a l  offt~ial definitions tar F ral run p q r r 9 m ~  and state run programs. The generat 
public finds It confusing to determine the differencas between the "mountaintop 
mininglv~lley fills mining" and "mountaintop removal operratbns" found in fhe Draft PER 
SOCM feels that this will cause many problems in written comments berng submitted by 
c~tizens during the comment psriod. 

fields aria made up of the foliowing (22) counties: Anderson, Bledsoe, 
, Gaffire (no cxrerl reserves are known to cfxist in Coffee County), 

Cumberland, Frmklh, Grundy, Hamuton, Fentress, Marian, Morgan, Ovetton, the, eastern 
parts of Pickett, Putnam, Rhea, Roane, SGM, Sulliven, Van Buren, Warren, 
and White. (see page 3-1, Final Environ ct Statement, OSM*EiS-I8f. 

Under NEPA, the primary purpwe at an environmental statement is to sewe as an action- 
form device to insure that Be pdicies and goals defined in the Act are infused Into the 
ongoing progmms and aotions of the Fedwl  Government. [38 CFR Eiectron 1002.1] The 
draft enwronmmtaf impact ents &ail be prepared in accordance with the iicaping 
process, 130 CFR 1502.9(&)] SOCM f%e1rs that the current Draft PElS is so inadequate as 
to pr$clude meaningfur analysis that a mvisad draft PE15 Aould be done. The current 
Draft PEE fails to assess the significant btrwt, indircact and cumulative impacts of large- 
scale mountaintop mining and valey fit& on each individual watershed communities in 
Tennessee. The analyses of Tennessee's cmlfield counties and the State of 
Tennessw's economic develapmsnt and community growth plans are weak En evrrfuating 
impacts to long-term growth plans. "Environmental tmpact statements shall serve as the 
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m m s  of assessing the envbronmenaal im of proposd aeions, rather than justifying 
decisions afnady made." [30 CFR Section 1502.2(g)] Federal agencies must, at a 
minimum, comply with the CEQ NEPA regulations when conducting their programs. The 
Draft PElS has not taken a "hard look" at the cumulattve environmental Impacts of 
mountaintop mining; the viability if reclaimed streams compared to natural waters; the 
impacts that f~fled valleys have on aquatic life; wildlife and nearby residents; biological and 
hab~tat analyses that should be done before mining begins; ways to avoid and minimize 
stream frlling: and the effectiveness of mitigation and reclamation 

The Draft PElS should analyzes the comprehensive impacts to the human wvironment of 
dectsions by federal agencies resulting from aif typies of coal minrng conducted under the 
Tennossee Federal Program The Draft PElS should analyze the ~umulative impacts that 
would result from any proposals to change current policies. Since October 1, 1994, OSM 
implemented a Federal program for the regulation of surface coal m~ning operations In the 
State of Tennessee. [page f*1,OSM-EIS-19] The Draft PElS proposed to changes 
port~ons of the current program policies to address mountaintap mtning and valleys fills. 
Th~s may effect the State of Tennessee statutes or regulat~ons. The Draft PElS needs to 
document what effects the Draft PEfS proposals wirl haw on State of Tennessee's 
statutes and regulations The current Draft PEiS has volume after volume of 
documentation on Kentucky, Virginia and West Virginia while very little documentation is 
given on Tennessee wrthin the Draft PEIS. The fe&@ral agencies' press releases refer to 
better federal interagency commifment to require significantly better environmental review 
and protection measures. 

The Draft PElS needs to analyze ail types of coai m img oprations under the Tennessee 
Federal Program. Underground and surface coal mrning methods, reclamation 
procedures associated with each method, and coal preparation pittnts and tipple 
operattons that are described in the OSM-EIS-18. Underground coal mining, Surface 
mining, Area mining, Dozer-loader-truck area mines, Contour mine, Augering, and 
Mountaintop Removal operations data should be part of the analyzed data ~n the Draft 
PEIS. The Draft PEE should state what impacts the proposed policy changes wouid likely 
have on these methods of mining operations under the Tennessee Fecleral Program, 

Mountarntoo removal is the removal of e&mountarnt~e down to t179 bottom of tfig 
[page 3-8, DSM-EIS-181 

Operatums, includes, those mines that rcamove all or a large portion of a coal seam or 
seams runnrng through the upper fractron of a mountain or ridge There three types of 
mountaintop removal operations (1) mountaintop removal with a variance from 
approximate origmal contour (AOC), (2) mines which remove all of the coal seam or 
seams in the upper fraction of a mountain but which return the land to AOC, and (3) steep- 
slope mines with an AOC variance Under SMCRA, as well as both Federal and State 
regulations, all mrnea are required to return the mirwd bnd to AOC, unless the regulatory 
authorities, which, in Tennessee, are OSM, and the US Army Corps of Engmeers, grant a 
variance. What IS insdequately considered m the Draft PEfS 18 the role of the State of 
Tennessee m the proposed policres, guidance and coordinated agency decision-making 
process. 

Tn$ puqms8 of the Draft PEIS, amording lo  the Notice of Intent published in the Federal 
Register on February 5, 1999, is 

Does the Dmft PEIS accomplish the fufl requirements and Notics of Intent pursuant to 
NEPA? It [the ElS] shall provide full and fair discussion of significant environmental 
impacts and shall inform descisionmakers and the public of the rearconable alternatives 
which would word or mmrmize adverse impacts or enhance the quality of the human 
environment. 130 CFR Ssctlon f 5O2.l] Federa! agencies are requirgd to look at the 
"bigger picture" with any proposed federal action, such as described in the Notice of lntent 
of February 5, 1999. Other factors play e major concem with the proposed developing 
policies by EPA, OSM, FWS and COE Surely Congress did not mandate a policy change 
to th$ Clean Water Act? 

Has the Draft PEIS fully assessed and considered at1 NEPA required environmental, 
soctal, cultural, economic, and human impacts from the proposed federal action? SOCM 
believes that the Draft PElS has only begun to address the full scope of environmental 
and human impacts. The Draft BElS gives the impression that mountaintop mining and 
vatley fills can be managed wthout harming the environment and the citizens of our 
Natron The reality is that mountaintop mining and their domino cumulative impact does 
causes environmmtal and human impacts to the communities in the coalfields of our 
Mation The Draft PE1S does not address these mviramental and human impacts in 
depth. The Draft PEIS only addresses the " p m s s  to f&&p&g ihe adverse 
environmental sffec& to w&sn d the Un&d States." While the required NEPA process 
of a "hard-look" to consider the full scope of lonptern cumufative impacts have been 
overshadowed by a %st-food" approach to assess cumulative impacts, during a short 
three-vear wriod. not onlv harms the enviranmental communitv, but it out the humans at 

1 4-L 

risk tdhealih and env~ronment impacts, OGM-Knoxville Reld &ice tsok eight years 
(1992 to 2000) to assess a "Lands Unsuitable for Mining Petition (LUMP) for the Fall 
Creek Falls State Park and Natural Area in Van Buren and Bledsoe Counties, Tennessee. 
These two counties are paft of the "Study Area" noted in the Draft PELS Yet, reviewers of 
the Draft PElS must assume that federal apncies have compile a document m 
approximately three years which covers four states. The issue is to complesx and needs 
further detail scient~frc evidence to fully evtduate potmtial impacts from "Mountaintop 
mining" The Draft PElS only places a 'standard" for which to meesure impacts You can 
not place a government standard on the loss of your home ot the cultural history of a 
community. 
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As stated by Kentuckians for the CommonweaNh's Daymotl Morgan, "On@ your ofd 
Kt~ttu~ky hcvne Is gone, it is gme. " No federal of state a neies can place a prim tag on 
such a toss. This emotional statemefit reaches to the heart of the fundament principles of 
c~trzens' rights under the Constitut~on and the guidtng principles of NEPA. C~tizens across 
our Nation ere only asking that federal agfmcies protect their communities. These 
individual rights and guiding princrplas are what US soldiers are dying for evttn today in 
2004. 

The infomation in the DtaR PEIS gives the reader the impression that program1$ 
improvements put in pface by federal and state agencies since 1998 have solved all the 
problems assoctated wrth mountaintop mining and valley fills. Hem Ires the real problem 
wrth maktng decisions and evaluations without proven scilantlfic evtdence. Does the Draft 
E1S meet all stafutory requimments, as required by Section 102(2)(c) of NEPA [30 CFR 
Section 1502.337 The Draft PEiS data is a collection of informatfon gathered during a 
three-year pen& from states which operated their own individual SMCRA programs m 
Virgma, West Virginia and Kentucky wt mountaintop mming and vailey fills operations. 
The Tennessw federal Program submitted data specifically on cross-ridge mining, 
contour mining, auger mining and area mining operatrons. Gome of these sites are known 
v~olators of SMCRA and Tennessee Water Quality Control regulations. 

SOCM belitweb that the Draft PEG should include all statutory requirements that should 
be analyzed pursuant to: on proposals (sec. 1 [108.23), far legisiation (Sec. 1 !XI$ I f ) ,  other 
major Federal actlons (Sec. 1508 18), s~gnitkantbj (Sac. 1508.2?'), affecting [Secs 1508.3 
and 7508 8) and the quality of the human environment (Sac 1808.14), regarding any new 
proposed policies by fed~ral agencies. 

The Draft PEISk Tennessee data does not supply adequate data or impacts assessments 
specifically on "mountaintop removal mining" permits in Tennessee since OSM-Knoxville 
had not bean issued any permits for mountaintop removal mining during the study prariod. 
The mlxlng of date from drfferent types of surface coal mining opemtions does not address 
the 'Nobe of Inknr' of February 5, 1999. Federal agencies cannot apply assessment of 
cumulative impacts from other types of surface coal mintng operations to specifically 
evaluate the impacts from "mountaintop removal mining" operattons, In the Draft PEIS, 
the term ''rnoufitaintop mining'' rs not defmed in the Surface Mining Control and 
Reclamation Act of 1977. SOCM believes that the require regulation 30 CFR 1602.4(~)(3) 
has not been achieved in the proposed Draft PEIS. SOCM finds that no proven 'new 
techrtologi@$" are available to date on research, development or demmstration programs 
to address the Tennessee Federal Progmm pursuant to the original intent of the Draft 
PEIS. The Study Area for TennessM in the Draft PElS does provide some data on 
unproven "new technologies'' sites. Many of these Bites in the "Study Area" of Tenrlessw 
ere locations of past and ongoing surtace coal mining operation's vtolations. 

Does OSM-KnoxviBe currentfy use appropriate standards m evaluating whether a 
particular postmining land configuratisn constitutes a return to AOC? They are various 
characteristics of 'land after mining" in terns of elevation changes, creatton of valiey fills, 
creation of level sections, and other general descriptive information. The issue is how any 

af those ChsfwCristi~g, e ~ t h ~ r  by themsekves or In ~omlsination, may be us 
determining if mountahtop mining in Kantucky, Vit$inia, and West Virginia has befsn 
achieved ts m e t  rtfgulation$. in Tsnnessee, the situations where OSM-Knoxville has 
determined that a waiver from AOC requirements is necessary, has it required appropriate 
postmining rand use m granting the waiver? Was this nformatm fectored rnto the Draft 
PEIS assessment? 

While mountainrop removal mining and valley fills are emotional issues, the Draft PElS 
must provide sufficient scientific evidence to conclude that different methods of 
mountaintop mining operations are an %cceptable risk in Temessee. Mount@imop mining 
operations raise a number of other comp4ex issues and can 
totally outside the mfincab .of SMCRA. One of the issues th 
agencies are continuing to examine is the way mountaintop mining operations affect local 
stream through construction of valley f&s. The matter 6f valley !fils involves the 
overlapping prisdrction of several fecferal agencies hcluding OSM, the U.S, Fish and 
Wikjtife SeNice, the U.S. Environmental Protection Agency, an@ the U.5. Amy Corps of 
Engineers, The Draft PElS mu&; csnsider how federal agmcsies wit1 coordinate with 
individual state's agencies and regullrtions to address various issues that are associated 
with mountaintop mining and v~ltey fiNs practices. Thes 
NEPA's "her&look" catalogues for specific impacts outs 
Impacts to the esnvrronrnent, the ARectd Environment (Sec. 1502.15) and the 
Environmental Consequences (Sec. 1502,18) of the Dratt PElS should included 
information and andysf of mvrrmmental impacts of the proposal and the alternatives 
of direct, indirect and curnuhtive impacts 

Past litigation n the Draft PEE "Study Areas" for Tennestwe fsw mtzp, Attachment st] 
should have raised serious qucretions about compliance wEth the Clmn W&er Act in 
connection with mountaintop rnlning and valtey fills operations in the future The Oraft 
PEIS Study Areas noted mountsintop mining rations (pursuafit to Draft PElS definition) 
which resulted in the following lawsuits during the compifing of the Draft PEIS: 

(see Attachmant 82A): Eatern Minerals In!'! v. v ,  fhe Unit& Sfatss, Supreme Court 
No. 01-1 la, (2082), 

(gee Attachrnwt #2B): Eastern Minerals intl v, Re Un~t&Sta&s Fed CI No. 99-5054, 
-5059 (Novsmber 19,2007) which surnmarlzes Eez;rern Minerals lnf'! v. The United 

F. 3d 1322 (Fed, Cir. 19913) and ( Emtarn MEnerrtls Int? v 77% United 
Sfat@s, 3F4 Fed. CI 627,631 1$97[Eastern II] and (Emtern hrfinmI6 M'l, Inc. v The 
United Sta@s, 36 Fed. Ct. 54t, 562, f 9% [Eastern I]) and Eastern Miner$is Int'l v. The 
United 3a@s Fed CI filed Dec. 29, 19943, 

(see Att~chment PC): Can@ Tsnnessee, Inc. and Colton, Inc v. The United Statgs, 
Fed. Cl No 963-2371. Filed September 30, 1999). 

(see Attachment 20): Rith Enetgy? inc. w, The Unifed St&t%$, Supreme Court No 01 - 
1 145 (2002). 
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5. (see Attachment 2E): Rith Energy, Inc. v. The Unhed States, Fed. CI No. 995153, 
Fiied May 2, 2001 

6. (see Attachment 2Ff: Rith Ewrgy, Inc. v. Th% United States, Fed CI No 92-480L, 
Filed June 25, 19% and Motion for Rsconstderation, Filed July 28, 1999 which 
summarizes Rith Energy, inc. v. The United States (No. 89.7-PR, March 26, 1989) 
R~th Energy, Inc. 1 f 1 IBLA 239, 244 (I 989), HIth Energy, !m. v. The Un&d Be&$, 
Filed November 22, 1989, Rifh Energy, !nc v. The United Sfatss, Filed January 25, 
1989, Rith Energy, Inc v. The United States, F i l d  August 31, 1988. 

7 (see Attachment ZG. Mountains Save Our Cumberland, Iffc. v. Office Surface Mining 
R&lam&bn and Efifotcsrmmant, end Skyline Coal Skyiim?, NX-97-3-PR (1 598). 

The Draft PEE fails to asrsess confkb wtth other states wenctes' and federal agmcies' 
land use and environmental laws, regulatrons, and policres from mounta~ntop mining and 
valley fills operations. 
the State of Tennessee's law and reaulatmns? In order to provide an accurate picture of 
rnaunraintop rn~ning and valley fills aprations in Tennessee, the Draft PEIS readers would 
need to know the answer to this question. f he data about the actual size of the vatley fills 
created in connection with the mountaintw mining operations and valley fills should be 
factor Into the evaluation, The Draft PElS has omitted assessing limiting sizes of minrng 
operation as an optton to mtnlmrze rmp&cts. 

The draft PElS fads to answer if mountattntop mining is an Bcceptabb risk in Tennessee. 
All the "Stuby Arms" in Tennessee were either cross.ridge mining, contour mining, area 
mining or auger mining operations. These sites chosen for data have some of the worst 
surface coal mining vrolatlons in the h~story of the Tennessse Federal Program. [05M- 
Knoxville Field Office NOV files] Skyline Coal Company stands as one of the worst 
surface coal minEng site for violations. The data provided by QSM-Knoxv~lte from the 
Skyfine Coal Company should bs question. The Draft PEE falls to note the tong history of 
problems of surface coal mining the toxic and acid mine dramage of the Sewanee coal 
seam. The Draft PElS faits to note the lawsults between OSM and SOCM In permitting 
the Btg Brush Creek Mining Complex. The Oraft P E E  falls to note other probl~m areas in 
the Sewanee coal seam such as; Eastern Minerals (Bbdsoe County) v, Rith Energy 
(E31edsoe County) and Skyline Coaf Company (Sequatchie Vsn Buren Counties). The 
bankrupt Horizon Natural Resources (fofmcbr AEI Rewufcss Holding, lnc.) and their 
associates companies in Tennessee have serious data accuracy questions. The 
Cumbtland Coal Company's problems with recatd&d edminitlg violations. [OSM-Knoxville 

these surface coal min~ng operations resulted in the loss wand dqradatian of Tennessee 
streams, and that ARAP, NPDES and SMCRA permits were being ~mproperly applied 
And yet, the writers of the Draft PEG give the readers the assumption that mountaintop 

mrning and valley fiits impact8 can Iscs "minimize" by state run programs in Kentucky, West 
Virgin&, and Virginia. Yet, the Tennessee Federal Program can not "minimizet' regular 
surface coal mining operation's impacts in Tennessee associated wilh known violator's 
surface coal mining oprations. 

The Oraft PElS ?fast-food" approach of sslectivs gathering and assessing of data for a 
short 3-year period is not scientifica#y sound. The Preliminary EIS of January 2000 raised 
s number of concerns with the long-term cumulative impacts from mountaintop rn~ning that 
have been shadowed by the Draft PEiS of May, 2003. SOCM questions the reference 
data in the Draft PEIS, relating to f ennessee, it is not accurate up-to-date mountaintop 
mining data. Since the Tennessee Federal Program IS administrated by OSM dtrectly, it 
can not accurately represwt a &ate run program such as V~rginia, Kentucky and West 
V'trginia. More comptete data colleclion and analysis, and other actions, such as peer 
revtew, would aid to consider developtng apncy polrctes, guidance, and coordinated 
agency decision-making process to min~mire the adverse environmental effect 

There are still uncextaintrss about how to appiy the AOC nquirements in the Draft PEIS, 
and how bfuadfy or narrowly the postmining land use limitations should be construed by 
federal agencies. These uncertainties change with each new administration in 
Washington, DC. 

NEPA review set$ forth a process designed to ensure that the environmental information 
1s available to public officials and cit~zsns before decisions a n  mads. Since the release of 
the Draft PEIS, SOCM has not Seen a printed public notice in any of the 22 county area of 
the Tennessee coalfields to let citizens know if the props& federal actlon 

SOCM has concerns with the admin~stration of various aspects of the mountaintop mrnrng 
and valley fills program. Some of the issues have existed since the early days of the 
f ennessee federal Program [4$ FR f 5496, 49 FR 388741, whie other concerns related to 
the recent increase rn the numbsr and size of mountamtop mining permits that wilt effect 
the future di&&n-making under the Tennessee F&eral program. Such decisions, must 
be made with the cooperation of local and state agencies, and have full pubiic 
involvement. 

3-2 

The Draft PElS should asBess and anatyeiis the federally operated Tsnnessae Fsdecal 
Program's mountaintop mining and valiey fills CdnRiGts The Tennessee Federal Program 
has a long history of probtm aress: (1) public notice, (2) regular schedule meetngs with 
the public, (3) outreach meetings in the coalfieids of Tennessee, (4) public involvement 
with the SMCRA pemittiw p r ~ ~ s s s ,  (5) soping public notices, (6) p 
(7) networking with all state agsncles, (8) snforcement of SMCRA laws, (9) holding public 
hearing8 for incomplete SMCRA permits, (10) poor assessments of direct and mdirsct 
cumulative impacts at pewmil Sites, (I I )  poor fe~ords of Jte hspections, (1 2) rssuing 
permits at National Historic $@as: 'Trail of Tears", (13) dietaying lands unsuitable of mining 
p&t,titians, (1 4) blasting inspections and entorcmsnt, (15) enforcrnxf the CIean Water Act. 
(16) @suing fmes for NOVS, (17) poor assessment of AMD impads on aquatic life near 
SMCRA perma sites, (18) issuing poor water monitoring plans at SMCRA permit sites, 
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( 7  9) poor assessment of land use during permit review, (20) bad biastmg cornplainZ 
process tor citizens, (21) poor assessment of rmpacts to on-site and off site Threatened 
and Endangered Species during SMCRA permit applicatron review, (22) poor pre-blasting 
survey process, (23) poor assessment of impacts to scenefy and culturally significant 
landscapes, (24) staffing and fund~ng problems, (25) poor coordinated assessment of 
economic rmpacts at County and State levels, (26) allowing mining in the old Spencer 
Artillery Range, (27) poor coordinating with county governments (county histortans and 
CIVIC leaders, Chambers of Commerce), (28) allowing poor toxtc and acid matertal 
handling plans, (29) allowing permfts in known toxic coal seams: the Sewanee coal seam. 
(30) alrowing permits near state interstate highway routes, (31) poor assessments of 
rrnpaets to wetlands, (32) poor assessment of habitat impacts, (33) poor assessment of 
dtrect and indirect impacts from deforestation, (34) no watershed approach assessment to 
reviewrng proposed SMCRA permits, (35) poor mitigation assessments of proposed 
SMCRA permits, f36) no proactrve AML program, (37) no karst system database, (38) no 
ground water assessment procedure,{39) poor procedures to report mmmg violations 
takes to much tune, (41) poor bonding procedures. 141) poor record keeprng 06 transfer 
and sale of mineral rights by coal companies, (42) poor civil penalties enforcement, and 
(42) outdated database 

"JOBS" versus "THE ENVIRONMENT" MYTH 

The Draft PEIS tails to give an accurate assessment of job losses in the coal industry, As 
coal production rose 3'2 percent between 1987 to 1997, the coal industry recorded a 29 
percent job loss during the same period. The truth is that some mountaintop minmg 
operations reduces the total number of jobs such as operations that use more 
conventronal methods. Less manpower operattons is an economic reality in today's global 
economy 

What ts not answered in the Draft PElS is that sconomic impacts to coalfield counties after 
the clostngs of mtning operations whtch is the true measurement of economic impacts to 
local, county and state economtes. The Draft PEG only provrdes short-term economic 
rmpacts. The Draft EIS farls to give economic long-range growth plans for each state. 
West V~rgnia, Kentucky, Vlrgsnra and Tennessee. Each strrte is working with indrvtdual 
fede~af and state agenctes to develop key goals and strategies to Improve and plan tong- 
term jobs. 7hs Draft PEiS fails to provide how fedatal agencies plans to off-set job losses 
to other industries that coutd be srgnificantfy effectBd in Tennessee by farge mountaintop 
mintng and valleys frils sites, such as recteatronal and tourism industries, hotel and motel 
induskies, restaurant tndustnes, Gasoline ndustry, Arts and Craffs industries, amusement 
park industries, fishing and hunting industries. "TourSsrn IS the smnd-[agest industry in 
fennessse, drawing more than 38 million visitom who spend approximetely $10 biIIion 
anouafly, T~ur,srn in 'f@ffr)~~swe generates 3s many as 178,000 jobs, whfch account for 
$4 4 4ilI1dn in wages. "[see Attachment #3, Bob #east, Executive Director of Tennessee 
Asssc~ation of Resorts, Marinas and Marine Dealers) Attachment 3fa) rllustrates how 
lndwdual counties m the coalfields of Tennessee depend on tourism to balance Its local 
economy and tax revenues The Draft PEG fails to provrde accurate assessment on 

econcrrni~ tmpwts to local and stale officials in recruiting new tourism businesws to locats 
m T ennessee. 

S f  ATE OF TENNESSEE 
ANTIDEORADATION POLICY 

The Draft PEIS falls to resolve the conflict between Tennessee's Antrdegradatfon 
Statement in Chapter 1200-4-3-.06 of the Rules of the Tennessee Department of 
Environment and Conservation and the Tennessee Water Quality Control Board. The 
Draft PEtS must determine the dtrect and indirect impacts of mountaintop m~ning and 
valley fills so as to ensure that the preferred aitarnative will me& the Tennessee 
antidegradatron requirements 

The Draft PEtS falls to determine direct and indirect curnulatlve impacts to State Parks, 
Natural Areas and Wildlife Management Areas located in the watersheds listed in the 
Tennessee "Study Area". Pursuant to Tennessee Antidegradaton requirements, 
mountaintop mining and its ass~ciated valley fills would not be allowed to operate since 
degradation from upstream potnt source djsLsharges or physical alterattan would result 
"D@gradation" is defined as a lowering of water quality 

The Draft PEE fails to assess f ennessee "High Quatity Waters". Federal guidelines 
require "high quality waters to tnclude those, which m or sxceed standards. The Draft 
PElS fails to assess the impacts on Tennessee's comprehensive poky document that 
follows the promulgatton of the regufations. The Draft PElS fails to analyze the mpacts of 
mountaintop mtning and alley frlls upon iennessss's ani~dsgradation tmplem~srntation 
process. What are the antidegradation prwedures which must be developed In clearly 
articulated written procedures that outlines the process that will be used by fsdoral 
agencies. What are the cumulative impacts upon scenic rivers, lakes and reservoirs in the 
coalfieid counties of Tenneswe? 

"High Quality Waters are those that: 

I .  Provide habitat for ecofogicaily srgntftcant populations of aquatrc or semr-aquatic plants 
and animab (including those proposed or listed for formal state or federal status) 

2. Provide special recreational opportunrties. 
3. Possess outstandng scenlc or geologic values. 
4. Where sxist~ng conditions exceed water quaUty standards 

These issues should have been assessrad and analyses fn the Draft PElS reiatrng to 
mountarntop mining and valley fhls m Tennessee and its tmpacts upon the 
"Antidegradation" policy 

-. 
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Dmff Mwntarnto~, Min~na and Vatlev F I ~  PEIS Bsae 

OSM-EIS-18, 3.5.72 TRANSPORTATION, pages 3-84 to 3-86, rs outdated. Does the 
Draft PEfS include the latest known data on current and future transportation plans? 

The Draft PElS 1s tn conflrct with the purpose of OSM-EIS-18 which in part is to analyzes 
the cumulative lmpacts and consequences of decisions by OSM on SMCRA permtt 
appircations under the Tennessee Federal Program. Theee assessments would address 
how OSM and the SMCRA permit appiicant plan to meet comptiance of adequacy of 
information to allow OSM to comply with the Nationaf Environmental Poky Act of 1969 
(NEPA) for any future proposed SMCRA permits. [30 CFR 942 773(b)(6) and 49 FR 
38892, Oct I ,  $984 and 65 FR 79582,79672, Dec 19,2000]. 

The Draft PEIS does not contarn data or information on databsse informatron from the 
AVS program What is the AVS hrstory of indrvidual study areas in the Draft PEIS. If no 
AVS information u available or operators have no past AYS history then the Draft PEtS 
should state such tnformation for reviewers. 

The Draft PEG does not prowdB information on NOV h~stoty of the Tennessee Study 
Areas. Rev~ewers are lo assume the TenneSsee Study Areas never received any NOVS 
during their operations. ALL, factual data and hrstory should be included in the Draft PElS 
about "Study Arsas" The proposed federal actlOn requrrss a "hard look at all avadabte 
~nformation. Any well-written Programmatic DEE would have this information for 
revlewers. Both the "G000" and the "BAD" of mountaintop mining and valley fills should 
be within ?he Draft PElS pages. Federal Agencies should be free from bias and rmpartial 
to the either side. 

The Draft PEIS fails to provtde the full impacts to the f ennessee Federat Pragtam of the 
proposed federal agencies action In fact, no n depth assessment of smpacts to the 
Tennessee Federal Program is withtn the Draft PEfS Specific sectrons should ba added 
to the Draft PEG that analyses the full scope d adminrstrative impacts, costs and 
changes to the Tennessee Federal Program Each section of 30 CFR Parts 942.700 - 
942.846 (updated April 2,2091) should be addressed in the Draft PEIS. 

FORMAT OF DRAFT PElS 

Tennessee reviewers do not have the necessary time to review and analyze the full scope 
of admrntstrative changes to the Tennessee Federal Program due to the format of the 
Draft PElS It took federal qpncies four years to create tb Draft PEIS. Indrviduaf 
Tennessee reviewers and Tennessee State agencres can not fuHy evafuafe the Draft PEtS 
in a few months. Fragments of data and assessment infomatron of the Tennesm Study 
Areas and the Tennessee Federal Program are in the many pages of the Draft PEIS. The 
extenstve range and scope of the Tennessee Federal Program requires a brosdcloth 
revtew by Tennesseans, as to the full impacts of the proposed federal action. The Draft 
PES is more of a bronco approach to assessing and evaluating the Tennessee Federal 
Program. 

ADMINISTRATIVE COSTS 

Not ody should environmental concerns be address in the Draft PEIS, but also 
administrative impacts and costs should be included Mhin the Draft P f  IS. The number of 
personnel employees to oversee the proposd actions, 8s the preferred alternative shouid 
be included cn the Draft PElS documents 

TRAVEL INDUSTRY AND TOURISM IMPACTS 

The Draft PEIS falls to provide dotaiged analyses on the direct and indirect Impacts to the 
Tennessee tourlsm economy from rnomtfiintop mining and valley fills. In a speech on 
Friday. July 6,2003 in Chattsnooga, Tennessee Govwnor Ph# Brdesen ptedges his 
support tor tounsm "A $10.4 brHion business, nearly 38 m#ton visitors annually and 
177,000 jobs. Those numbers are huge. Tourism is, without a doubt, a cornerstone of 
our state's economy," [see Attachment #4, f ENNESSEAN, Saturday July 7,2003, 
"GOVERWR BACK$ C R E W  CARL2 CffEW'by Bill Poovey, AP] and [ y e  Attachment 
#5, " , by Bob Keast, 
Executivt. Director of T&nnesses Associatfon of Re$orts. Marinas and Marintl Deakrs.l 

Today, the travel and tourism industry that he$ developed to serve the traveler contrrbutes 
enormously to the U.S. economy. In 2000, direct traveler spending in the United States by 
domestic and mtetnstional travelers rmched $583.5 bil#on dollars, 5.7 pc3rcmt of the 
nation's gross domestic product, Th~s activrty generatcad $100.2 billion in tax revenue for 
bderal, state aft6 local governments [we Attachment W, THE ECONOAA1CSACT OF 

, by the Tennessee Department of Tounst 
Development.] f he Draft PEIS fails to assess and malym the affected environment (CFR 
1502.1 5) and the envfronmental consequences {CFR 1 502.7 6) of mountaintop minrng and 
vaitey fflls on Tennes~e's Travel industry and Tourism and the loss af tax revenues for 
Tennesseeand the coalfield cwntiesYlacal governments that have gone to grsat lengths 
to devefop new markets for domestic and tnternational tramlers. Mountaintop mining and 
valley fills sites ere not vacation desttnations for tourtsts that vis~t Tennessee 

Travelsrs in f ennesw8 produce 'kecondary" impacts over and sbove? that of thew original 
expenddwes. These wcondary outputs (sales) and eamrngs (wage and salary tncome} 
arlse from "drrwt" and "m&rwt" spending. The Draft PEIS' economic secttons and 
assessments do not address ANY a f  the above travel industry and Tour~sm impacts from 
mountatntop mining and valftay fills in the coaffietd counties of Tennessee 

The Oraft PElS tails to BSSe8s any significant cumulative impacts to Tennessee's business 
and economic outjook. In February 2003, 
GBERNOR OF f HE STATE OF TENNESSEE by UT's Center for Business and 
Eeonmic Research [set3 Attachment #7f provide a iong-term fotecslst for T ennessse and 
projected trend$. Mountatntop minng and valley fifk are NOT noted in the document, or 

- -- . . . . 
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their potential risks b Tennessee's mnamy. J b  Draft PElS far1s to give an ademate 
economic impact statement and to dbcuss Tennessee Economic trends and rtsk rmpacts 
from mountaintop mining and valley fills. The February 2003 report noted mining data on 
pages Appendix A, QF5, QF8, QFI 1,OF12, GIF73, QF14, AF5, AF8. AF9, AF13, AF16, 
and pages Appendtx 8, QH5, QH8, Q W 1 1 ,  QW12, QH13, QW14, A M ,  AH$, AW9, AH13, 
AH 16, The Spring 2002, T's 
Center for Business and 
growth assessment for Tennessee's economy. The mining industry data (pages, 21, 22, 
23,24,37,40,43,44,  45, and 46) shows mrning has e mat1 economic impact on 
Tennessee's economy, as compare to all other busmes$e;es n Tennessee. Yet, the 
economic draw to travel industry and tourism sites provides long-term revenues and jobs 

of the Treasury, {see Attachment #ID] shows impacts an the Tennessee State budget 
from tax revenues and predicted levels of economic growth. The report shows no 
evidence that g an economic increase into 
Tennessee, T [see Attechment It1 I] of October 
2003 showing the index as of January 2002 fails to indicate ANY rise in revenues from 
mountaintoo mrnina and vallev hlls in TENNESEE POLICY RESEARCH BRIEF. Vot, 1. 
No21, November &I,  GEN~RAL ECONOMIC CHARACTERISTICS IN TENNESSEE, 

by UT's 
Center for Business and Economic Research ctearlv shows that Tennessee's labor force 
1s developing to meet current demands for skilled j&s. (see Attachment #12) The mining 
industry labor force has decreawd over the past ten years, fss@ Attachment ti 13) 
Furthermore, mrsleading data are associated with the Draft PEG. The Tennessee mining 
rndustry data presented in the Draft PEIS includes information on crushed stone mining. 
zinc mining, Portland cement mintng and construction sand mining and gravel mining. 
Inclusion of data for non-coat mintng rndustries is irrsfevant and does not fulfill the prlmary 
oblectrvss of this Oraft PEIS. The Draft PElS should be revised to just show data of 
specific surface coal minlng operations and the total number employment data. See 
Attachment Section for supplement information on brochures, Attachment ,311 

tMPACTS ON TENNESSEE'S ART iNDUSTRY ECONOMY 

The Tennessee Arts economy provides g143.8 miition into the Tennassw %economy. 
4,000 jobs are dependent on tho nonprofit arts industry in Tennessee, and $134 miltlon in 
Income was generated by nonprofit arts activities in Tennessee [see Attachment #14) 
The Draft PEE fa& to provide assessment and analysis on potential impacts to East 
Tennessee Arts Industry and activltlss. 

TENNESSEE DEPARTMENT OF ECOMOtdtC AND COMMUNITY 
DEVELOPMENT IMPACTS 

SOCM has expressed concerns with the T ennessw Deppartment of Economic Community 
Devaloprnent, Dtrector of Specral Projects, Wilton Burnett, Jr on the significant 
interdepartmentat issues ~ncluding stale and local coordinatton on environmental and 
economic devetopment impam a$ well as a pmsible n e d  to consder the impacts of 
potential future large-scale coal surface minlng operattons. [see Attachment #l5j The 
Draft PElS fails to analyze economic and community gram in the 22 Tsnnessee coalfield 
counties, pursuant to Draft PEE Part II,  page A-8, Part ill, page Q-f to Q- 14, Part Ill, 
pages A-3 to R-6, Part Ill, page T-2 and Part fV, peges 1-1 to 1-23. The Drafl PEIS should 
give reviewers of the above sections of the Draft PEiS a clearer assessment and 
evaluation of potentiai srgnificant rmpacts and proposed attematives. The Draft PEE only 
supplies data about the coal mdustry's temporary economic impacts in communrties. It 
fails to give economrc impacts data for the period after the coal industries leaves a 
community and moves away These after-mning economic impacts haw3 histaricailjl left 
local governments, civic leaders, and local businesses facrng dramatic shortfalls in 
resources needad to maintain mdiviciual ebmmunities and caucltios. These types of 
"driftwood-economy" communrties are historically cast aside by coal tndustries The Draft 
PElS shoutd assesscrd and evaluated the full impacts of potentsal future large scale coal 
surface mining operations as suggested by Mr. Burnett above pursuant to the NEPA 
process. 

The Draft PEIS is inadequate because: 

It fails to provide assessment of @xisting economic base ih each of the 22 county of the 
Tennessee coalfield and assess the impact of mountaintop minrng and valley fills upon 
the existing economic base. 
The Draft PEIS economic sections fail lo provide indivtdual assessments of all 22 
counties in the Tennessse coa#ields In fact, many, if not alt, 22 counties local political 
and civic end business leaders are unaware of the current proposed Draft PElS 
ll faih to provide area development resources availability and quality and the impacts 
of mountaintop mrntng ~ v l d  valley f i b  upon these resources. 
It fails to provide assessment of Impacts of mountaintop mining and v&lkey ftfls to state 
and local government's tax base. 
It fails to provlde asmssment of impacts of mountaintop minmg and valley fills to 
economtc development plans and szrategres to target and gude growth 
It fails to provide assessment of rmpacts on business attitude toward growth and 
development by lwei leaders and cltia@ns. 
The Draft PEiS fails to swk  drrect input from local county governments on economlc 
growth plans and strategies and the imp&%$ that mountaintop mtnrng and vallsy fitls 
projects would have /an these plans and straMgies. And, to provide in the Draft PE15 
proposed Alternatives Section ways to offset or "minimire" these Impacts. 

- ,- 
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U.S. FBW AND WLDLSF'E SEWVKX 
STRATEGIES PLAN FOR C0NSRVAM)N 

OF FISH AND WILDtfFE SERVICE TRUST RESOURCES 
1N THE LOWER TENNESSEE-CUMBERLAP114 ECOSYSTEM 

DRAFT PElS IMPACTS 

The Draft PEIS fads to address ANY potential significant impacts of mountaintop mrning 

th~s ecosystem. Public Land um of such areas as the Big South Fork National Rwer and 
Recreation Area (108,000) acres are slgntficant concerns to Tennesseans The Draft PElS 
should be revised to address ANY conflicts between the proposed alternatives and U S. 
Fish and Wildi~fe Service's Goals, Objectives and Stntegies wirhm the FWS document. 

CONFLICTS BETWEEN U.S. ARMY CORPS OF ENGINEERS 
U.S. FISH AND WILDLIFE SERVICE 

AND OFFICE OF SURFACE MfNfNO OFFICE 
NWP PROGRAM 

In a memorandum dated 9/23/2001, U S  Fish and Wildl~fe Servlcs expressed major 
concgfns with proposed changes to the Carps of Engrneers nationwide permit program 
(NWP) [see Attachment t17] The draft Programmatk Environment Impact Statement for 
the Nat~onwide Permit Program released by the Corps on July 31,2061, ~dentified 
numerous deficiencies concerning Re sdminltrat~on of the program, tncluding inadequate 
record keeping and data entry, lack of mitigation compliance efforts, poor enforcement 
and failure of any meaningful atlempts to quantify and assess the ecological effects of the 
nationwide pennil program on the environment. [U S. Fish and Wildlife Service 
Memorandum, comment page I] The Draft PEIS does not submit how OSNI, CUE, EPA 
and the U.9 Fish and WiMIlfe Service has reached a programmatic agrement, if any, 
addresstng these major concerns. 

WS' comments page 1 cites: 
"Tho S e w h a s  determined that surface coal mines authorized ua&[ NWP 21 oft@ -- 
res~nrern@ndous --- destructiofl of aouatic and terrestrial habitats, and do not mest the 
&a@n.wtde ~ e m i t  standard of minimal impacts. Data coNected bv the Corps for cefendar 

scientific basis to assert that the oermit will cause onlv minimal individual and cumulative 
t~npacts on t h e ~ a ~ a t h e r e d & & ~ ~ r - m ~ u n t a I n ~ ~ ~  
mrnina shows that the construction of vallev fiNs has not been 8uthorized on 583 sauaB 

FWS' comments pages 6 to 9. 

The Service has determined that surface ml mines often advers8ly aff8ct large areas 
of upland and wetJand habitat, and in Qeneral, do not met  the standard 0f hawlng "no 
mom than minima!" impacfs on thcr envfmnmeni, 

bye rwommajnd that use of this prsrmif be suspended, and further recommend that the 
Corps m m t  to completing peer-nsviewed sciefttific studies analyting the eff~cf of this 
perm# on the envrmnmenf. 

'The Sewice believes that thew tosses do not represent a "mnimal impacf" on the 
environmcant. 

Fuuthermore, none of the Corps disiricts that use this pemif have Mnducted a 
cumulativt? effect analysis of the use of this permit on the environment 

The large averaoe wetland and s t m  losses, coupled with the lack of knowledge 
mgwding fhca e&c& of these pgmiTtad i w e s  on the environment, demonstrates that 
the Corps ha$ insudf~cient basis to declar@ #?at this permit has on& minimal indfv~dual 
and cumulative effects. 

me indrvidual and cumulative impacts on both 'hquutk? aml terreBtriaf EK:osystems 
caused by minjng pmjmts authorized in the AppsLchians via this nationw/d@ parnit 
are unprec&%nted. 

The Service estlmet~e: that over 900 miles of streams have et 

tnfomat~on comph'ed by researchers in equ~tic ecology hdts dmmented fh&t the first 
and second oder stm~ms being destroy& via NWP 21 are criticat b the pmper 
functioning of dawn&mam aquatic msystems, including fifishefles. 

NWP 21 authorization may a#@2 50 federally Wed thmafmd or endancqsred species, 
including 7 fish and 25 mus$@l S~CTC~QS.  

In addition, termstff&/ species such &s the irxli~na bat and forest interior migratory 
b i d  are @/so adversely affected through the loss f o m t  h@bifst caused by the coal 
minw aduthon'md undef NVVP 2*1 
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Neither the notice of intent nor the July 31,2001, draft PEIS provide a detaiIed 
descriptjon of the kinds of habitat losses associated with the issuance of individual 
secfmn 404 pewits. 

The aquatic habitat losses associated with the N W  21 haw far exceeded the Corps' 
predictions 

The acreage impacts from NWP 21 accounted for 71 percent of&/ WWP Impacts in 
calendar year 2000. 

Currently, NWP 21 doss not' have any upper iimir an the ambunt of aquatic rtrsourms 
that may be impacted by the ~uthoriz& pmjwt, &end is therefore out of line with the 
acreage limits adopted for many o fh r  nationwide permits 

We beiieve that the text of the nationwide pennit shcluM be expand& to mcorporate 
more CQrnplete guuidance to the District Engineer fiat describes how the determination 
of minimal effects should be conducfed, and if feasible, the level of environm8ntal 
impacfs thaf would md~cate that the upper thmhoid of "no mom than mnimal" impacts 
has been reached 

"the negd to camfully svalusta and closely monitor the e W S  that the use of NWP 21 
perm~f has on the aquatic envirmment partlwlariy stream channeb and riparian 
coMidors 

"we beiieve that coal mviing projtw~s authon'z@d by NWP 21 routinely violate G~nerai 
Canditlon 21 of the NWP program. 

"The Corps of Engineers' 404 permit review wiil addrtass the direct and indirect e f f ~ f s  
to fhe aquatk envrronment from the r@,aulated ti{[. " 

The Corps shoufd properly b~ exp1mined the etfe,cts of the aufhorired projwt on the 
enfm mrning site, M h w  than merely examining the direct and tndirect eff~cts of the 
footprint of the fi/l in jurisdicti~nal wabrs of the United States. 

The Draft ?El§ far mountaintop m~ning and valley fills should spcifieally document that all 
of the above major concerns of the US Fish and Wltdiife 8ervlce with mountaintop mining 
and valley fills activities have been r@s~Iv#d by federal a~encies prior to the release of the 
Fmal PEIS More detail assessment pursuant to Tennessee co8fftelds by the Cookeville, 
Tennessee office of US Fish and Wildlrfe Service should be implement& into the Draft 
PEIS. 

CO~CERPISWITl.(EPAAMDCORP$ 
PROPOSED REV1SIONS 

TO THE CLEAN WATER ACT REGULATORY DEFfNlTlONS 
85 f EDEflAt REGtSTER 21292 

tn July 16, 2000, SOCM submitted comments of concerns with the Corps and EPA 
proposed revisions. [ w e  Attachment #18), As of Discamber 2003, SOCM has not 
received any reply addressing our concerns The Draff PElS fails to note how EPA and 
the Corps have regolvd citizens concerns, specifically with mountarntop mining and 
valley filts. The range of alternatlveg in the Draft PEIS fails to explore drfferent intensities 
and quantitres of mountaintop mcning and valley fills and its relationship with 65 FR 21292. 

PROGRAMMATIC AGREEME M 7  
AMONG THE FEBERAL HlGHIAY ADMINISTRA~UN 

THE NATIONAL PARK SERVICE 
TENNESSEE STATE WI6TORIG PRESERVARON OWCE 

TENNESEE DEPARTMENT OF ENVIRONMEM AND CONSERVATION 
THE EASTERN BkND OF CHEROKEE tMDIANS (EBCI) 

THE CHEROKEE NAVON OF OKLAHOMA 
THE CHICKASAW NA1"ION [CN) 

THE CHOCTAW NATION OF OKLAHOMA 
f HE SEMiNOtE AlATlON OF OKLAHOMA [DSNO) 

THE CUMBERLANC) TRAi1. CONFERENCE 
RECARDfNQ IWIPLEMENTATtON OF THE 

CUMBEWAND TRAIL TENNESSEE STATE PARK 
[$w AttPIchment #I 81 

The Draft P E E  fails to assess and evaluate: ANY potential conflicts with mountaintop 
mming and valley fills and the Programmatic Agreement ktween Nlia Federal Highway 
Admrnistration and the above organitatrons and Tennessee Department of Environment 
and Conservation (TDEC) and Termessw State Wetonc Preservation Office The 
Cumberland Trail state Park rs located in Anderson, Dledsoe, Camphfl, Glaiborne, 
Cumberland, Hamilton, Wlatm, Morgan, Rhea, Sequatchie and Scott Countl@s, 
Tennessee, The devebpment of the Cumberland Trarl State Parh is a major recreaitonal 
land use project m Tenrlesses, The Draft PEIS fails to provide analyses of alternatlvas to 
minimite potential impacts to the above Pragrammatlc Agreement. 

TRAIL Of fEARS NATIONAL HISTORIC: TRAIL 
DRADT COMPREHENSIVE lNf ERPRETlVE PLAN IMPACTS 

The Draft PEIS does not assess signtficant impacts of mountaintop mining and valley fills 
to the Trari of Tears National Htstoric frail in Tennessee. [see Attachment #20] 
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The proposed Draft EIS tails lo provide assessment and evaluations of aiternatives to off 
set confticts with T PGfk strategies: (1) actively pursue and acqurre iands for public use, 
(2) offer small grants to others to create connections, (3) work with private landowners and 
accept conservation easements, and (4) conduct educational sessions to st~mulate 
canservatfon ~nittatlves by others [see Attachment #2l] 

RARE SPECIES iN THE 22 COALFIELD COUNTIES Of TENNESSEE 

The Draft PEiS does not provide assessment or analyses data on altarnatives and efforts 
to minimiae potenttal impacts ta fare species found in the coalfield counties in Tennessee. 
[see Attachment #221 The lack of complete assessment and analysis of the significant 
risk factors posed by mountaintop mining end valley fills and mountaintop removal and 
cross fldge mining operations impacts 10 rare specres and thaif habitats in Tennessee's 
coalfield watersheds leaves the Draft PElS Section Ill and IV and the Draft PEIFj Appendix 
F (see Attachment 22 A) fails adequately assess Tennessee's Rare species that a n  trsted 
by the Tennessee Division of Natural Heritage 

Based on our review of positions published by the Tennessee Natural Heritage (TNH), 
Tennessee Wtldtife Re80urce Agency [TWRA), and tl S. F~sh and Wtldliie Service 
Tonnesse@/Kentucky Field Office (FWS), the Draft PEE descriptiotls of ecological 
resources, including Federally threetened and endangered spwies are not 
comprehensive and do not reflex3 the current knowledge of ecotogwxi resources present 
tn the 22 coalfietd counties Of T~gnnessee The pfoposrad Programmatic f nviranmental 
Impact Statement does not reflect past U.S. Fish and Wildlife Sewj6e consultations for a 
number of OSM, COE and DOE projects in the 22 coeffisld repon n f ennessee. 
Exarnpbs include the NEPA Prngrammattc Environmentat Assessment {EA) for the U S. 
Department of Energy, Oak Ridge Opsrations lmplemsntat~on of a Comprehensive 
Management Program b r  the Storage, Transportation, and Disposition of Potentially Re- 
use Uranium Materials (I3OE-EA-1393), The Office of Surface Mining Reclamation and 
Enforcement's individual ElSs for Froten Head State Park and Nzntural Area, Fall Creek 
Falls State Park and Natural Arm, North I;h?ckamauga. Rock Creek and Fern Lake, and 
U.5. Army Corps of Engineers' Spencer Art~liePy Range and the Nationat Historic Trail of 
Tears Wlstorcal Trail projects. The Draft PEfS fails to assess, anaiyae and submrt 
alternatives to minrmize direct and indirect cumulative impacts to fare spectes and their 
habitats. It IS important that rhe Draft PEIS answer the concerns $urrounding significant 
tmpacrs to intermitted and perennial streams. 

The Draft PEIS fails to assess potential impacts to the State of Tennessee's 
B'aassessmerrt Program, [see Attachment The Tennessee Dlvisron of Water 
Poilution Control has an extensive broassesment program that has not been addressed 
w tfts? Draft PEIS 

APPLICANT VIOLATOR SYSTEM (AVS) 

The Draft PElS fails to address any potential impacts to tile AVS program from the 
proposed federal ~ction. WOW will the proposed changes trnpect the AVS program? 
(see Attachment #24) 

TENNESSEE AML PROGRAM 

The Draft PEfS faas to identify and assess any significant impacts to SOCM and Governor 
Brede~sen joint efforts to address the Abandoned Mine Lands problem cn Tennessee 
{see Attachment #25) 

TENNESSEE RESTOCKING ELK PROGRAM 

The Draft PElS tail$ to address in detail how the proposed federal action wHI impact 
Tennessee efforts to restock eastern Tennes$esee wilh Elk (see Attachmmf #28) 

TENNESSEE FEDERAL PRPGAAM (DSM) 
REFORESTATldN AND WlLbLlFE WABlTAT ENhANCEMENf IMTIATIYE 

The Oraft P E E  fails to addreas any significant impacts to the, OSM's Reforestation and 
Wildlife Habitat Enhancement Initiative under the Tennessee Federal Program 
(see Attachment H 7 )  

DRAFT PEIS APPENDIX C CONCERNS 

The Draft PElS Regional Setting Supporting infomation (see Attachment K28) for 
Tennessee does not use up-to-date hformation on the regional changes srnce 1985. The 
T ennossee Division of aroundwater pmratlss and regulations arc, nut address. It is 
important to address concerns raised regarding any frogrammatic El$ approvai by 
federal agencies that do riot look at impact assessment of mountamtop minlng and valley 
fiils and Mountatnt~p Removal mining and Cross Ridge Mining in the Tennessee 

- - ---- 
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kMPACTS TO MET TWNEGSEE'S 
STANDARDS FOR DRINKIhlG WATER ANO SURFACE WATER I 

The State of Tennessee's Contralier of the  Treasury, Divrsion of State Audit issued a 
Performance Audit on Water Quality"' on May 2004 The Draft Programmatic EIS fails to 
provide any reww agreement with the State of Tennessee and the other federal agencies 
to assess the impacts of the pr~posed federal adion on Tennessee's availability 
to meet its high water qualtty standards (see Attachment W30) Tennessee Dlviuon of 
Water Pollution Control has Invested a large amount of its budget's dollars and 
empioyee" ttlme to develop a waste water poliution NPDES prrnrt scheme to meet 
federal standards. 

The Draft Pf IS fails to assess how federal agencies an@ the State of Tennessee wrll be 
meet the hfgh standards within the Tennessee Safe Drrnking Water Act of 1983. The Draft 
PEIS does not provide any documentation from the Tennessee Otv~ston of Groundwater 
Protectron, the Divtsinn of Groundwater Protectron, the Dwtsion of Water Supply, the U.S. 
Army Corps ot Engineers - Nashville District and EPA Region 4 office on potential 
mountaintop rnintng, mountaintop removal mming and cross ridge mining to Tennessee's 
water q~allty programs 

SOCM's 
SPECIFIC CONCERNS WffHlN THE DRAFT PEtS 

The purpose of this EIS is: 

This a programmatic EIS, according to federal regulations (40 CFA 1502 4@) ), 
preparation of a programmatic El3 serves as a valuable and necessary analy$is of the 
affected environment and the potentiai curnutative impacts of the reasonably foreseeable 
actgons under that program or within that gwgraph~c area (46 CFR 18026,52 FR 15618) 
A programmatic EIS facif~tates tiering to an impact assessment of narrower scope to 
elimmte repetilive discussions of the same issues (30 CF8 1500.4(1)1, 

The Draft PEtS should staw 

Wow did federal agenciesi policies, guidance, and decision making process work rn 
Tennessee prior to the December r 998 settlement agreement? 

The outcome of the devetoping agency polrcies? 

How each federal agency will coordinate to achieve developing policies? 

How successful will be the developing agency pohcies? 

Descrlbe the successes and challenges developmg such agency polaies? 

Describe key lessons learned? 

How f&dez&l agencies short-term outcomes affect the long-term goals idontlfied in the 
Draft PEIS? 

How federal agencies will define and measure success of proposed developing 
policies? 

How federal agencies wtil montlor the long-term results of propostjct devalopmng 
poticies', 

Wow federal agencies w~lf US$ 8nd share the resuts of proposM developing pol~cres, 
internally and externally7 

How wilt federal agencie$ improve iQ process m the future? 

Pursuant to the Tenn~assee Water Oualiy Cbntrol Ad of 1877~nd the Federal CIean 
Water Ad, and approprrate Federal and state regulsxtrons, SO04 vmws the Draft PEE 
proposed Alternatives (all three) to consider new or revised program guidance, policies, or 
regulations to rnnimtze, to the mexlmurn sxtent practicable, and the adverse 
environmental effects af rnountatntop min~ngivaNey fiRs opewtians yviif harm and put at rrSk 
the human envirortmcsnt in fmnessea's watersheds Pursuant to me Fsmtaf Register 
No&% of February 5, 1999, no pubtk? $coping hearings have been conducted in 
Tennessss, no publtc rn&mgs have Men conducted in Tennessw, and no meetings w~th 
citizens grQUp$ haw Wen conduct& In f ennessee to address any proposals relating to 
the Draft PEIS for mountaintop mining and valley fils. Wowwer the Draft El§ case "Study 
Area" shows that a "c1osed circte" of OSM+Knoxvil1e Staff and TDEC's Environmental 
Policy Office have exchanged Cmmunlcabons about the Drsf? PEIS. 'Jhrs lack of the 
NEPA scoping process (3% '1501.7) voids me ~r ltabllify and accuress of the 
Tennessee's data used for the Draft PEtS. 

The proposed Draft PEtS fails to consider its impacts on the watersheds locat& in the 
Tenness~e malfiekds. The proposed Draft PElS will have significant impacts on tho 

--,  
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chssrfied uses af the receiv~ng waters and wntrzjn fimjtatbns on the amount & pollutmt 
discharges and/or other conditions end harm the human environment in the 
Appalachian study area. The Draft PEI$ ki ls to addwss its impacks on TDEC's 
watershed manag@ment approach programs. The wat~rshed approach is TDEC's key 
program at rec3tarmg watw qu&y to the state's irnparred waters, 

Whib Twncsssee% water r&ousc#s are c cdnou$h for most de~igmted uses, &ere are 
some sgnifcmtly tmpasred riven and streams in the coalfieids of Tennesse. The Draft 
PEIS faWs to cansirter Sts tong-fsm cumuktive impacts of mountaintop mining u p n  these 
rivers and streams. TDEC'c watsnhslcl approach programs considers the enntlre river 
bastns of the coalfields of Tennessee, While the Oraft P'E15 addresses cxlly the aer~age 
surround~ng a mountamlop mining sit@s, it fail$ to gather and document data on impacts 
on the compfeta w~tershed 

Much of the Dm3 PElS sactions are written in terms that the average citizens c m  not 
undgmtand. The screntific bcminology of mountaintop mining mslkss it hard b r  citraens 30 
fully wdersaand the terms and concepts with the Draft PEI$. SOCM fie& that many of 
the graphs and other figures are llot e lm and underatan 

f he Tennessee Fedwal Pragrarn is the only such feclsral program in Appaiachla. 
Temssee was the onIy that MII~ by OSM 
NPDES and ARAP perm Divislon crllution 

inng Section ft PEIS is unclear as b 
State ag~ncies' f o l ~  if any alternatives to existing teguhtory provisions and 

procedures are appraw~t 

EPA, OSM, FWS and FOE lied with NEPA r~drements to seek scsplng 
informcltion or inptrt f r m  I e  
infomatian fmm the medais, 
&RCI Represwtatiws, of the Qommar's &ice on the prqosed b$wl adian. 

Complete "Tnnessee Study Area data are missing fm Me Draft PE%. The lack oof Stak8holrlers ere indivrclwals &nci arganitatimli that have an int~rest in idetenfltying water 

cclmptets infomation an ths Study Area leaves the rwdrar(s) to question if  the sections of 
quaiity probfems and n mmItbring the @Metivanass af the$@ prop- @obtions over time 

the Draft PEIS. Part I!. Alternfxfifives, and Part 111. Affecttad Environment and Consequences as I; relates to mountaintop minrng 8f%d vaWy frlk. 10 d the 22 coasf&ld counties m 

of M T M F ,  and Patt IV Envimnmental C a n ~ q u e n w  of ofths AR&rnalives Anaiyzstl ere T have not rweimd a copy of pwposed Draft REIS. The make up the 

accurate and crecYibb in asses$irya the patentat signifjmnt cumulative impacts in P Tic EIS review committee shoutd ~ n ~ i $ t  d: 

Tennessee from mountatnmop mmkg and valfey ffrlls. Ecaiagist 
Physicist 
Historians 
Archawlogist 

WMMENTS: 3-2 Envircinmenlal lawyers 
Envirmm@ntantal chmist 

SOCM finds that the gezrer&l public m Tennessee IS unaware crf the propm WtfdBfie botanst 

action and the Oratt PElS comment period due to mullrile faitures by the D 
t-fydrcriogieit 

the Interior to inform the public of this impending federal action. M&hor QSM-Knoxville 
Socialist 
Endrmmental8~~1nomist 



Mar~ne scterrb~st 
Wealth expect 
Geoiogist 
Env~ronmental engineer 

Missing from the Draft PES are such Tennessee stakeholders as: [not identifigd In the 
Draft PEIGJ 

Individuals crlizgns who tive in the coalfields of Tennessee. 
Municrpat and county governments. 
Local counctls of governments. 
Locaf soti and water conservatton commissions or districts. 
County boards of commiwoners. 
Chambers if Commerce organ~zlations. 
Local and national citizens action groups. 
Local ndustries. 
Water suppliers. 
State ground water agency 
Native Americm groups. 
Local Electrrc Cooperatives. 
Frtends groups 
Tennessee WildMe Resource Foundatton* 
Tennessee Wridlife Resource Agency. 
County Historical Sociei~es. 
Tennessee fisheries 
Recreat~onai Clubs. 
WilMtow@rs Clubs 
Bird Watchers organtzatrons 
Statewide Biking Clubs. 
Statewide Fishrng Groups. 
Statewide Huntrng Clubs 
Ducks Unlirnrted organization. 
Tenntssst?e Rivers orgeniWions. 
Tennessee Department of Tourrsm. 
Tennessee Department of Art Pollution, 
Tennessee Department of Agrrculture. 
Tennessee Arts Commission. 
Tennessee Department of Economic and Community Development 
Tenneswe State Board of Education. 
Tennessee Department of Forestry. 
Tennessee Emergency Communication Board 
Tennessee Emergency Management Agency (TEMA) 
Tennessse Board of Equalization. 
Tennessee Film. Music and Entertainment Commission. 

Draft Mounter~ntop Minina and Vaktev Fills PElS Paae 

e Fire Servtce rand Cades Enforcemmt Academy. 
Tennessee Geographic lnbmt ion  System (GtS) 
Tennessee Department of HeaNh. 
Tennessee Historical Commission 
Tennessee Office of Hornetand Security. 
Tennessee Human Services. 
Tennessee Department of Labor and Workforce Development. 
Tennessee Department of Solid Waste. 
Tennessee Department of State Parks and Natural Areas. 
Tennessee Wrldlrfe Management Area offfcials. 
Tennessee Uniteel States Senators and Representatrves. 
lndivrduai coalfield counties' Department of Envtronment and Conservation, usually 
located tn the County Executive's office. 
lndivrduai statewide organizations: SOCM, IEC, TCWP, TCWN, TWRA, FFA, etc 

The Draft PElS should address the development of a programmatic process destgned to 
actrvsly and meanmSlfully obtain public input on the contmt and nature of the data and 
analyses necessary to define alternatives at the program level and to identrfy potential 
impacts to the physical and human environment. The Draft PE18 does not present 
procPadures to &Mress programmatic process with current state and federal mountaintop 
mining and valley fills permitting programs that do not inctude environmentally sensitive 
planning. The cuttent review process in coalfield states should attempt to antictpate and 
prevent mine-related problems rather than to react to them 

Since no public scoping process was carriwl out in Tennessee, the fogowing Draft PElS 
sections @h;hovld be revised to reffact watuation and asswsment of tho Tennessee Federal 
Program and its Subchapter 1" - Programs for the conduct of Surface Mining Operations 
within Each State Pan 942 -T@nnessee, Sections 942 20 to 942 955. 

The revised PEIS sections should reflect how the Tennessee Federal Progmm has 
assessed, evaluated and addressed the faltowing: [befor@ SOCM can give comments on 
mourilatntop rntning and vaRey fills] 

- -- 
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(&~nvironmental Justice, mwe 1-21 
(q) Government Efficiency,  age 1-21 

COMMENTS: 

Executive Order 12868 was designed to focus the attention of federal agencies on the 
human health and environmental conditions in minorlty communities and low-mncome 
communities. tt requrres EPA, OSM, CUE and WS to adopt strategies ts address 
environmental fustjce concerns withm the context of agency Op@rations, within the 
proposed Draft PEIS on Mountaintop Nlrning and Valley fills. This document fails to 
provi6e the detailed guidance necessary to incorporate environmental justice goals and 
list actrons that federal agencies would take to incorporafe environmental justice into their 
mr3slons. Small low-income communities are dismissively characterized in the Draft PE1S 
as "minor" impacts areas Collecttvely, the affected rural communrfies of Kentucky, West 
Vlrginia, Virginfa and Tennessee repnsent not only a large reglonaf area, but also values 
basrc to the heart and soul of the United States. The goal of "Environmental Justice" is for 
"fa~r treatment" of each unique small community of appalachta. It is not to shift r~sks 
among populations, but fo rderrtify potential dispropartionatety high and adverse effects 
and identify alternatives that may mitigate these ~mpacts, The Draft PEIS analyses makes 
inappropriate assomptions regarding cumulative effects to these communrtreli. The Draft 
PEE falls to exhaust all applicabte analyses ins& federal agencfes and to tnwrporate 
the best data currently available from outstde resources. 

The Oraft PEIS fails to identify: 

All indirect impacts 140 CFR 1502.16fb)(, 1508.8(b) 1508.9] 

growth Mects 
population density 
changes in infrastructure 
growth rate 
air 
water 
ecosystems 
sacred sites 

. Has the "no-action" altarnative 
been fully considered by federal agencies? Many environmental impacts have bbeen 
dismissed or understated by federal agencies. These federal agencies oniy address thw 
responsibilities within their agencies whle leaving the MEPA's "hard-look" to orher 
agencies to addwss. There are important data gaps withrn the Draft PEIS. The "worse- 
case" analysls was not fully addressed within the Draft PEG. The Draft PElS is 
inadequate and does not justify the alfeged "Purpose and Nee@ requirement of NEPA to 
conduct mountaintop rninrng and valley fEils in West Virginia, Kentucky, Vrrginra and 
Tennessee. The feasible attsrnatives to the proposed federal action are not fuily 
considered w~thtn the Draft PEIS. The Draft PEIS proposed mitigatton pians are not 
adequate to address potential direct and indirect impacts. Again, the Draft PElS 1s unclear 
to f enoessee State agencies' roles if any alternatives are approved. 

SQCM expresses fts concerns wtth the proposed three altern&tives if each one weakens 
Tennessee's more restnctire standards, limitations, and requirements of its Water Quality 
Control's regutcitrons and its NPDES and ARAP permitting programs. Pursuant to passed 
law cases and court declsians that give states the rtgnt Fc, set effluent Itmdations that a n  
more stringent than federal reqwrements. The 4* Crrcult Court stated that the "MPDES 
permi! program serves $f Iewt PWO pupas@$: it sn$um that discherg~s are subjecnsd to 
the scrutiny of the applicetlon p m s s  . .; and it enables specr'fic?ation of discharge 
limit&tions, including more st'ngenf state guid~Iines, for all efflueJnf point sources." I53 FR 
20764 and 54 FR 23868] 

Tennessee adrnintsters its own NPDES program. According to EPA regulatron 40 C F R  
122.44(d) a state can set NPDES water quality standards which a n  more strrngent than 
federal standards. Were lies the canftict with the proposed three elternabves within the 
proposed federal action regarding mountaintop mining and valley f-ills n Tennessee. In 
some permittrng appiicalions, not only would Tennessee have to revise its current NPDES 
permitting program, if would have to lower its current stringent standards and 
requirements. 

The State of Tennessee would have to rewses its current laws: Tennessee Water Quaiity 
Cclntrd Act, its Tennessee Code Annotated 69-3-101 to 66-3-137, and its Tennessee Safe 
Dnnkhg Water Act of 15383, TCA 68-221-701 to -221 -?2"2C10 comply wsth the lower 
standards withrn the proposed t h r a  alternatrves outfined m the Draft PEIS. 

The Office of Surfaee Mining Reclamatton and Enforcern&nt would need to revise it own 
Tennessee Federal Program, 30 C F R  Gubchapter T, Parr 942 - Tennessee to meet the 
weaker proposed &$charge and vatley fiils standards The three alternatives false 
concerns with the abilities of the State d Tennessee to "impkment, administer and 
enforce ell 8pplimbIe r@quinsmt$ consistent wEh 30 CFR Subchapter 9; Part 942. "[see 
30 CFR Sec. 73Z,E1(bjf I)] f he Draft PEE does not provide a cost assessment review to 
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tmplement any of three alternat~ves The proposed Draft PFIS phces the burden on 
Tennessee to adopt "irrelsvant and inapplicable standanjs. 

The Draft PElS fags to ~dent'iy the following sectrons in assessing how the Tennessee 
Fedwal Programs compare to other programs. The Tennessee Fedsral Program should 
already be carrying out much of the suggestions In following the alternatives sections" 

SOCM questrons the Draft P E E  lack of assessment on the role of states and crtrzsns 
during the deci~lonmaking process outlined in the Preferred Alternative NEPA requires 
that ail indrrect Ernpacts be addressd ~n the Bmfi PEIS. Without question the role of 
states and cttizens n panicrpattng during the decrsion making p r m s s  as it retates to 
preferred alternatrvo should be stated n the Draft PElS All atfernatives m the Draft PEIS 
are tnadequate. Each fails to essess the full dlred, indirect and cumuiative damages to 

s. The prek3tlfSdf aktwnaf~w does not consider the lag-terrn rmpacts 
for Mountaintop Removal mining and Cross Ridge mining m Tennessee. 

DRAFT PEIS, PART Ill, AFFECTED ENVIRONMENT AND CONSEQUENCES OF 

Pages til, A-1 to [El, W-6, describes the afbctecf environmental and consequences of 
mountaintop mining and valley fins in the states of Kentucky, West V~rgtnia, and Virginia. 
It does not provide the nscessry science and rational framework whtch to identity and 
evaluate the impacts occurrrng from mountaintop "Rmoval" minrng in Tenne~sss. in fact, 
SOCM knows of no SMCRA permits f x n g  agqxoved for mountaintop '?emoval" mining (by 
definjtron) in Tennessm durtng the Draft PEIS study area project by OSM-Knoxville. The 
long-term impacts and its consequences lo the coalfields of T snnsssee are not 
documented n the "Study Area" whrch is described in Part HI of the Draft PEIS. 

Much of the data in the Draft PElS for Tennessee is lacking to provide the needed 
sctentifii rnformation for long-srm impacts. Landscape disturbance affects the 
abundance and $rvetsity of fish and game resources, drinking w ~ t e r  guaiity and quantity, 
and the character of human communities Federal and State agency management of 
landscape changes are oAen "after the facP' Federal agencies shoukd gather more on 
galher~ng data aver a longer perrod than the data in the Draft PELS "Tennessee's data for 
the Draft PEIS from the "Study Area" of known violators of current ngulation 
requiremients 

The Draft PEIS, PART I t 1  fails to: 

Provide long-term Impact data on the human environment lmpacts 
Provide long-term impacts data on asscsssrnents of mountaintop rninrrlg activities in 
Tennessee. 
Provide spectfic impacts arising fram mountaintop mining in Tennessee. 
Provide investigation data from past ElSs used to assess mountaintop rninrng 
actrvitles. 
Prodde dirsc-t and lnd-rect aquatic rssaurce impacts, along with documentatm and 
validity data. 
Provide lterature revie;w of technical reports, newspaper articles, bwks, current 
journal dfti&?S, as well as the creation of impacts matrices information on mountaintop 
minrng and valtey fills 
Provids adequate assessment @nd monitoring data from mourltaintop mining 
operations. 
Provide aqustrc lrnpacits data from past momtaintap mining activities. 
Provide data to show the u$efulness of mountaintop mining techniques for future 
mining activities in teusnes$&e. 
Provide data on the results from physical alternations of streams and aquatic 
resources, or even its tmpads on aquatic life in $tr&izms. 

-- --- 
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* Pmvido data on this a5factivmeas and mWity of cunsnr mountaintop mining 
techniques to 8scr.e~~ current, if any, practices h Tennessw 

* Provide data on the irnpacts of mountaintop mining on the aquatic end woodland 
8cos@tems in tannessee. 
Provide scopmg inlombtign from Tmnessae SZata agencbs other than TDEC 
Pmvide more inde3pth scientif.~ analysis database on patentel Impacts m f ennsssee 
maffZ&ds+ 
Provide additional $coping data from outside spscialists and resources that have the 
expertise on mountaintop mining Impmts. 

* Provide accurate and up-to-date osn?ormalron to assess furuw por&ntlal impacts. 

Provide information on the cost to in@@ment changes to Ii0 CFR 942.20 to 942.955 for 
weh ~pbrnative being prspowd En the Dnft PESS. 
Pr6v~ie prfomance st@n&rd$ impact& to gromdmter. 

r Provide aswssment for changes to 30 CFR $42.824, Spedal PsJerformanbe Sbndards - Mountaintop mtning of the Tennessee F&@ral Program 
* P r W e  &tfe~t+ve~es~ of mitigation and reclamation meawrea for mountatntop minrng 

and virllik~y fill$ program 
6 Prbv~da past $and use d m  to assess rmpacts. 

Pmvids forestry tec.tamat.ian approaches to be used after mountaintop mining 
operatians 
Provide aata on Karst Svskerns in Tsnnessw. 
Provide asstassmerit d& an the three aL@maCives1 ~ffffecrs on 30 CFR 
942 700{a)(b)(c)(d). 

The Draft EIS fbtfowing sections does not mver all 22 count!@$ h the Tennessee 
caaffields The Draft PE15 is inadequgte withaut wmplete data of a l22 counties covBring 
Part i l l  A to Part I l l  W, The Pr& PELS ~hould be revises to reflect this infomation. 
Fe$@ml agsnci@$ a n  required la htca rate saoisl scmm and economic: infamatim in the 
preparattnn of informed, sustarnable Iand use planntng dwisiorrs Federal agovlcies are 
wqutre under S@ction 102 of NEPA to %&urn the integrafed uss sf tAs flatwal and s&Xl 

Part Ht 8-3, Part III K-28, Part H I  K-!B, Part I-lf K-42, Part I t l  K-51, Part III N-5, Part 111 f-2, 
but to spe~iflcally address mountarnbp mrning and valtey htls, 811 above set2t1uns &ould 
have Informtion &bout the Twine 

is not aceurcd-te in &scriMg end qu&nsr2ifying the extent and the! nature of 

The wrttwstrtad apprsrwh is 
effort$ tu address the 
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Draft Mountarntora Min~na and Vatlav Frlls &IS Paw 42 

Water Agreement Much Bk@ EPA's wstiershed approach poky, Tennessee" hhas 
developed and impbmented watershed approaches that do not address large-scde 
mountaintop mining and valley fills operatrons, The proposed federal action would require 
Tennessee to redesign its watershed approach pollc~es and implement new costly 
strategres 

Whtle the Draft PElS does address some specrfrc problsms associated with on-site 
mountainlop mining and valley fills ~mpacts, ~t f&ls t ~ '  

+ Assess high priority problems assoctated with off-s~te impacts to the adjacent and 
surrounding watersheds, ecologically diverse hills and hollows, streams, and 
waterways. 

Assess impacts on future timber growth in the area. 

* Assess the damage to the b~oiogicai integrity of the study area. 

Assess functions lost by filling of headwater streams or the indirect to segments of 
streams from filling upstream portions. 

Assess biological needs of the aquatic ecosystem downstream. 

Assess operations that may seversiy impact biodiversity and environmental 
sustarnabdity 

Curnutatwe Impacts from changes n topography and land cover resutts in the 
elimination of large tracts of habitats for native forest-interior specles, the lnvasion of 
exotrc plant, animal, and insect species, and micro-climatic changed. 

The scientific and analytic basis for comparisons lack complete and accurate 
information. 

Hollow fills associated with Mountaintop Removal mining that eltminateB interrntnant or 
ephemeral streams. 

ORAFT PEIS, PART IV A Introciuctiorq 
DRAFT PEIS, PART IV B Aquatic Resources 
DRAFT PEIS. PART IV C Soils and Vecletation 
DRAFT PEIS, PART IV 0 Fi$h and Wildlif~ 

Each of the above sectlons shouid be revised to include iilformat~on how the Tennessee 
Federal Program has implement& its program in relating to mountaintop mining and 
valley fills. 

APPENDIX COMMENTS 

COMMENT 

The quotad reference data is old data that should be updated to reflect new research 
information and discovefies over the last ten years. 

PPPEFIQIX D Rdonal  Settlna Su~~orttna Information 
APPENDIX E Tetrestrjrtl frachrrical Studies 
APPENDIX F - FEDERALLY LISTED T 81 E CANDIDATE AND SPECIES OF 

The draft PEIS fails to address concerns with cumulative impaets in all 22 counties The 
proposed fedemf action would &itow the potential opening of sensitive watersheds to 
serious cumulative ~mpacts to state and federal spec-res. t h e  NEPA "brgger picture'' 
assessment IS missing from the Draft PEIS as fa  relates to Tenness;ea7s Divisron of Natural 
Heritage's state and federal Ostings in all (22) coa#ield counties. The Draft PUS fails to 
provide to Tennessee reviewers a clew picture of possible state and federal species put in 
hams way within the 22 county caalftelds of Tennessee. 

APPFNDIX G Sociseconomic TechnicalStudacE 
APPENDIX ti Enaineoring Technical Studies 
APPENDIX I Cumulative lmpect Study 
APPENOIX J+P~licy 
APPENDIX K Floodinn Anelvsis Guideline@ 
APPENDIX t Cumulative Guidance 
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The following was usad to assess "state run programs" concerns relating to AQC. 
However, Tennessee's concerns are not specifically addreswd since Tennessee was 
already under a fedcferal program Many of the, b l o w  suggestions should have already 
been m used by the TwneGsee Federal Program After short tm analyzing of the 

during the Draft PElS process, the following conclusions and 
recommendations were developed by OSM to address state run SMCRA programs. 

OSMs own oversight evaluation i n d h t e ~  an industry trend of proposing to mum mfne 
sites to AOC with no AOC var18ncca. 

Also, the svtt!uat~on rtweated that pol~cies or pr&ur@s used for detminlng when a 
mining operafian's reGlarnaiJon plan satisfies reguirdments estabfi$had for AOC are 
either applied inconsistently or are owfly brwd, resuiting in varied intffprefatiuns of 
what conshtutes AOC. 

A major $our@@ of confusion ovcrr what qualifies as mountaintop mining oper~tions, 
which reipre a varianm from AQC, &rises from OSMs methud of c&ifting, in its 
pennifting database, various mining methods as mountaintop operatrons, r ~ r d E a s s  of 
whether an AOC' variance has been obf@ or not Although the rmckirrg of 
mountaintop operations and associated waivers is not required by Sfafe or Fedewl 
law, QOSM has mad@ changes to its database and is m the process of reviewmg a# 
curent surface mining psmits to cMar3y identify whish sites should be classif!& as 
mountaintap operations. 

O$M idenfibd three srgnific~nf arms In which the Ianguage of the approved State 
program differs from that of SIWCRA and the FedemI r@gulations. These Ianguage 
dfferems, which may have mndffbuted to some of the other problems addressed in 
this report, relare to ths foliowing areas: 

( I)  dacumentst~on of the need and the markef for the destgnatsd postmtning Iand 
use, 

(2) use sf "wodb'IandsS BS sn approved gostminkg Iand use, and 

(3) allowing 'public uwVns&ad OF "public faci/@ (including recwation8l faci/ities] us@" 
as a postmining Lnd use. 

OSM has not determined the extent to which the abom differences have contributed 
to ined~quate documentation justifying an AOC varimce and non-approved 
postmining land uses. 

Future discussions witPI WWEP wli/ iden#@ the sm1"c8 of the problems and, if they 
are relaf& to Eha appmved progr(tm language, QSM w0 provide the Stale a 
noti8mFion ntquesting that the language be changed to correcf the def~cfencm If, 
however, the pmblems are ms@y the mJb of inadsquat8 impiementaation of the 
curtent &te program requiremz~nt, OSM w l  work with WVDEP to put in ptace 
procedural ravf$/ons to prevent fuFThar omrmnc@s. 

The oversight eva1uatibn found that mount8mtop permits have been issued with 
postmining and uses "breslfy" and "ffsh and wildlfe habifat" not authofized m the 
approved State program, &though a program amendment to authorire "fish and wiId11fe 
hablldt and r'ecreation Eands" is pending b&re OSM. 

OSM has r~ucssted that W B E P  immediately discontinue appmvhg permits for 
un&utho~z& /and usas, and that, in addition to those p~mtits 0% examined in 
pmpafiw this report, it rffvjew other permits currently K1 sffM for srrnrlar probfems 
For all current mountainfoprelmoval pdmits afmady issuGtd #?at have not properly 
applied tttlll pMstmCning land use provisions of the eppmved St&& ~fb@3M, OSM B 
mquesting that WVDEP work with apemt0f-s to ensure, where pmetic@bls, final 
mclemfion achievw d postmining h& use ~u thor fk~d  by the program. OSM 
recognizes that the penalngpragmm amendment b intended to @sobe some af th@se 
concams and, with t h  rrti&we of this teport, OSM plans to reopn She m m n t  
pBrfod on ?h$ State's propbS&d amendmnt mnwrning " f M  and wiIdIife habrtat and 
recrtratron fern&. " A r?otm vvfl be pulrljshd in the Federal Register, and ~~tY?mentS 
w/EI be mijcifed fmm the p u b k  

4 OSM found that aH gf the mounfaint6p-mmov~I permi& with AOC variBnm$ lacked at 
least some of the Wmentatjan required for approving the destgnafE3d postmining 
land use 0SM has requested VDEP to initiate an immedia@ rev!rs,w of its permit 
application and miH. Ing  pmmss to assum that the progmm requiremmts &re b i n g  
fuE!y inp!emented, OSM is not proposing any m m t i v e  acNon for previously issued 
p@rmrts. 

--- --- 
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Section 515 of SMCRA contains specific performance standards for mountaintop-rmovat 
minmg. Subsectan 51 5(c) permits an exception to the AOC restoration ntquintrnenf for 
mountamtop removal op@rations which, seer reclamation, would be capable of supporting 
specific postmming land uses. Ir, such operations, instead of restorln~ the sito to 
appmmate onQinJ contour, the Operator is permitted to remove all of the overburden 
and create a level plateau or a gentiy roN,ng contour w!th no highwelis remawing. 30 
I / . $  C ?265(c) Subsection SM(c)(3) kstsfs ths allowabk postmmmng Iand uses 
"industrial, commemal, &grfcuItura;Slj, resjdenfidl or public facilily fimIuding recreational 
factfities) usefs]. " 30 U.S, C. 126tj(c)(3). In demonslratirlg the feasibility andprecticabiii& 
of the proposedpostmtnrng Iand use, the appfimnt must include specific plans and show 
that the use wiii be, 

(7 f compatible with adjacsnt land uses; 

(2) obtainable accordkg to data regarding expected need and market; 

(3) assured of investment in necessary public facifitigs; 

(4) support8d by commitments from public agencies where appmprlate; 

(5) practicable with respgct to private financial capebiLify for completion of the proposed 
use: 

(6) plannedpursuant to a schedule attached to the reclamation plan so as to intcgrafe the 
mining operation and recic?mation with the postmining land use; and 

(7) designed by a registered engineer in conformance with professional standards 
established to assure the stabtiify, drainage, and confiSuration necessay for the intended 
use of the site. 

The Federai r%gutatron$ pertammng to mountaintopremoval opridtlons are found at 30 
C.F.R. 785.14 and Part 824. The reguhtions generally tmck the language of SMCTJA, but 
do clarify the appl~cebte requirtaments in the followmg respects: 

A reguirement for mmpliancc, with the alternative postmining land use 
provisions of 30 C. F. R. 8 Y6,138(a) through (c) 130 C. F. R, 824.7 1 (a)(4]; 

- A specifimtion that final graded s lops on the pfateau portion of fhe operailon 
not exceed Iv:5h (20%) [30 C. F.R. 824. f I(a)(7)]; 

- A rwuiremenl that plateau ouislapes attain a minimum statrr: safety factor of 
? .!5 or fhat they not exc& Y v:2h (50%) 130 I?. F. R. 824 1 I (a)(7)]: 

- A requirement that fhe msuiting level organt'ly roifing contour be graded lo 
drain inward from the outstope 130 C. F.R. 824.1 7(af(8)]; and 

- A ciarif~mtron fhat the prohibitdon on damage fo natural watercourses apphes 
only fo watercourses below the lowest coal seam to be mjned (30 C. F. R. 824.1 I (a)(S)I. 

Must also constitute an eqml or better use Puwuent to SMCRA, the State may grant a 
permit with a mountainfopremoval AOC variance only afbr finding thaf 

the p m o e  p o n n  land use constitutes an "equal or better use;" 

thE" pmposed US@ wilt tte compsfibIB w&h adjacsnt land uses and existing land USB 

plans; 

county commissions and other State and Federal a@ncies have been provided an 
opportunity to commrsnf on the proposed hnd use; and 

the application contains specific plans and assurances M78f the pmposed use will 
be ( I )  comp&tib!e with sajamnf land usm; (2) practtcabIlg with respect to financing 
and completln~ ihe propostad use: (3) supported by GbmmitmentS from pub/& 
agencies where appropfiate; (4) p l m e d  pumuanf to a $ch&ffk that will mtBgrafe 
the mining operation and rmkmation with the postmining land use; and (5) 
desrgnsd by an approved person to assure ths stability, drainage, and 
configuration necessc9ry for the intended use of the site. 

REVIEW METHOD01 OG Y -- 
Beginning in I 997, the publrc and media hgan to focus in 
'mountaintop operations" in West Viginia. Commonly un&rst@d, thrs term refers to any 
operation that remavex at\ or paxt of the top of a muntain or ridga MU places the 
over9,urdrsn or excess s p d  msuftinp from the rsmcsual into vailsy filfs. As used in this 
mpoti, the broad fern "-mountaintop opemrions" should be distinguished from the 
narrower fern? "mountainfop-removal (AOC van'ancca) op,perat/ons", 

T h m  types of "mining practims am imusfed in the tsrm "mounbintop operations". 
These types are: 

I. "FPlaunfaintop-removal (AQC valrance) op,peraiions" - Minw which mmove aN 
of the cm4 smm or seams in the upper fmction of a mountain or ridge and request 8 
"mountamfop-mmova! variance fmm AOC. Only this kno' of operaiEon constitutm a 
 mountain^-removal mine m the regulatory sense. 

* 
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2 Mines which remove a& of the coal seam w seams in the upper fraction of a 
momtam or n@e and return the land to AOC, 

3. Minas 10 steepsldgw areas (siopes excmdmg 20 da~rrses) which h i t v ~  
recetved stasp-stop(i AOC ver4ance9; acco&g to State records Notwthstandlng 
regllldmy definitrns, O$M mcpsndzes that the public3 m c s m  is not confin&# to any one 
of these "mirrmg $i?&vtlrios, but emmpds$B$ all tAme. 

The Draft PElS has not afmessed these standard requirement issues, but has proposed 
developmg even a more confusing reviewing SMCRA permit process as an altarnatrve. 

TENNESSEE STATE PARKS AND NATURAL AREAS 
AND WILDLIFE MANAGEMENT AREAS CONCERNS 

The Draft PEIS fails to provide detail scientific tnbrmation on any stgnlficant mpacts to 
Tennessee's State Park Systems, Natural Areas, and Wildlife Management Ataas found In 
the caalfieM counties of T ennessee. 

SOCM finds the Draft PEIS to be inadequate and too deficient to assess and evaluate the 
proposed federal acbon on the TBnneswe Federal Program and its programewide impacts 
and support program-level decisions that are reasonable and defensible to the current 
issues surrounding potent181 mwntatslntop mining and vaiby fills, mountahfop removal 
mlnrng and cross ridge rnmng in the coaff.telds of Tennessee The Draft PElS baseiine 
data has been hxmsistent and used nagpropriately to analyzes the potential impact?; of 
mountaintop mhing and valley fills, mountaintop removal mining and cross ridge mining 
operations in the coalfiek3s of Tennessee. The specific data needed to analyze the 
Tennessee Federal Program ha& been rnsufficient to supporl the proposed Alternatives 
listed within the Draft PEE. The fundamental requirsments of CEQ andlor NEPA process 
require the laad agency to bogin with comprehensiv@ scoping The sooping process in 
Tennessae was ina-uately cerrigd out by federal a ncras whose Only scoping ss%ms 
to be ~nhouse Input ftam scoping process should then be used to define the proposed 
alternatrves that would avo~d or sub$t&ntlally tessen the significant effects of proposed 
mountaintop minmg and valley fills. These requirements have not been met in the 
c~rcufated document rn Tonnessc3e The stated objectives in the "Noticed htent" of 
Fetsfoary 5, 1999 would not bs reairzed through the preferred Allernatw The Drafi PEtS 
is bias m that it fails to take the required "hard look" at the propossd federal actfon The 
proposed Alternatives are misleading and inaccurate in representing the Tennessee 
Federal Program. 

A Programmatic Environmental Impact Statement that would represent Tennessee needs 
to provide comprehensive scopinq from coalfield citizens and state and local agencies, as 
weU as the bustnes community 6 each county, hcfude an updated and cctnsrstent 
basekine data, be free of tnconsistencias, have proper levels of analysis and explanahon, 
and present rmpac! esssssmlsms to Tennessee's natural environment and Y ennessee's 
eemorny +n the communities of the Tennssses cmLtrelds The Draft PEiS shouM conduct 
a "hard look" scenario at evi?ry sispificarrt impact. SOCM belleves that these federal 
agencies should go back to the prelimnary Draft EIS end stat! all over agaln. 

Save Our Cumberland Mourntains, Inc. 
Stripmine Issues Committee 

-- 
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ATTACHMENTS 

1. Map and frstlng of the Draft PEIS "Study Areas" in Tennessee. 
2A. Eastern M~nerals Int'l v. The United States, Supreme Court No. 01 - T  100 (2002) 
28 Eastern M~ncltais Int'l v. The United States Fed CI No. 99-5054, 5059 (2001) 
2C. Cane Tennessee, Inc and Colton, Inc. v. The United States Fed. CI 98-2371. f 1999) 
2D, R~th Ener~y, lnc v. The United States, Supreme Court No. 01-1 145 (2002) 
2E. R~th Energy, Inc v. The United States, Fed. Cl No. 99-5153 (2001) 
PF Rrth Energy, Inc v. The United States, Fed CI No. 99-48OL, (June and July, IsfS9f 
2C3. SOCM v. OSM and Skyline Coal Cornoanv. NX-97-3-PR lt998) 
3, 

4 .  

5. 

6. 

7. 

8. 

9. 

to. 

31. 
32. 

13. 
74. 
15. 

$8. 

I?. 
18. 

19. 

Article by Mr. Bob  east, Executwe ~i rec ior  of fennessk ~ssbciation of 
Resorts, Marinas and Manne Deaters 
Article , by Dirt Poovey, AB Wire 
Servic , Juiy 7, 2003. 
Article, BREDESEN OUTLINES PLANS TO EXPAND TOURISM ECORAONY" by 

The Tennessee Department of Tourist Development (2000) 
Report, AN ECONOMIC FiABRT TO THE GOVERNOR OF THE STATE Q f  

TENNESSEE, by the UT'5 Center kr Busrness and Economic Research (February, 
2003) 
Report, TENNFSSEE WSINESS AND E,GONOMIC,OUTLOOK, by UP'S Center for 
Business and Economic Research {Sprtng, 2002) 
Report, TENNESSEE BUSINESS AND ECONOMlC OUTLOOK, by UT's Center for 
Bus~ness and Economtc Research (Fall, 2002) 
Report, AN ANALYSIS OF AN ECONOMIC REPORT TO THE GOVERNOR OF THE 
STATE OF f ENNESSCE, Tennessee Comptroller of the f reasury, (2001) 
Repart, f ENNESSEE ECONOMiC OVERVIEW (2001) 
Report, GENERAL ECONOMIC CHARACTERlSTtCS JN TENNESSEE, Examining 
Changes n Labor Market Conditions and Income Levels, f 99O4?OOO, by Uf's Center 
for Business and Economlc Research (201) 
Mining Industry Labor Force data. 
lnformat~on on Tennessee Arts' economic impacts in the f ennessee coalfields 
Letter to State of TcJnnessee on SOCM's concerns t6 Economtc and Community 
Development in the Tennessee coalfields 
US Fish and Wildlife Sewice, '3TRATEGIES PLAN FOR CONSERVATION OF" FISH 
&ND WILDLIFE TRUST RE SOURCES IN THE tOWER*CUMBEALAND 
ECOSYSTEM" 
Memorandum, US Fish and Wildlife Service, September 21,2001 ) 
better, SOCM to US Army Corps of Engineers end EPA on concerns with proposed 
revisions to the Clean Water Act. Dated Jufy16, 2000. 
Copy, Programmatic Agreement between the Federai Highway Administraton and 
other organmtions and f ennessee Department of Environment and Conservation 
and Tennessee State Historic Presewation Office 

Draft Msu~aiMw Nlitzinu and Vallev Fills PElS Paag 57 

20. Information on the Traif of Tears Natmal Hbtwk Tra~l's Draft Comprehensive 
Interpretive Plan. 

21. Information on Tennessee Parks and Greenways Foundation Strategies conflicts 
with proposed federal action. 

22 L~stings of Rare Spwtes ~n the 22 coatffeld countles of Tennessee 
22A. Listings of species found in the Draft PEIS. 
23. Information on State of Tennessee's Bioassessrnent Program 
24. Information on AVS program. 
25. Information on Tennsssee AML program. 
26. lnfotmation on Tennessee Elk Restocking Program. 
27. Information on OSM's Rsforestation and Wildlife Habitat Enhancement In~tiat iv~ 
28. The Draft PEIS Regional Settrng Supporting intomation 
29. Report, "Mountaintop Removal IMining: An Envlmnmental Impact Assessment (EL41 

Sc~ping Exercisff md Impact Assessment of Mining AclwitIc3.s on Aquatic 
Resources'; by Mr, Jeff Lee Hansbarger 

30. Copy, State of Tennessee's Controller of the Treasury Performance Audit an Water 
Quality" in Tenneseee. (2001) 

31. Supplement Informational Brochures from Tennessee's coalfield countles 

- 
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Vince Meleski, Wld Alabmflild South 

- without new lirnits on mounlaintop romoval, additional mnunrdns, 
sueam\* and forcsb wtll hc dearoyed 
by mrruntatntop removal mining 
- thc I'wt that impms to sireams would be greatly tcswned by reducing 

Mi John f;orrcn 
U S I?l:ABO) 
1651) An.h Slrcel Phhiladelphra. 13A 19103 
It is hard to bclicvc Char the Rush administmtiun plans to contrnuc to 
allow coal compantcs trt destroy Appalachia with mining pract~ca that 
Icvet rnounulntnpq. urrpe out fort%. bury Ptreamu. and destroy 
commttntucs Thc cxibtlng, evxknce of rcccnt cvcntr and the fac& 
piewrttcd in the D d t  Cnvironmcnhil Impact Sta&menl sl~onld he enatigh 
lo conviacc you thal nlnunarntop remow1 coalmining must he 
s@licantIy Irmrtcd or bfnpf"l. 

f -9 

A\ dcm+ihcd m the ;idmini.strilt~on's Dri Etlvirunrncn~d Impact 
Statement (IXIS) on mounutntop remrrvul coal minrng, the cnvirni~menial 
rmpacu rrt moundatop rcmcwal arc widespread, devastating. and 
pcrmancrrt Yet tile 

---- 
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DEIS propours no restrictions on Llae stye ofvallcy Filly that trury 
streams. no Itrmt\ on Ihr, numhcr ~I'acrcr; of foxst lhut can he ~mtrved, 
no prtrtrcrio~ri, tor wildlife, and m deguardq for the cnmrnunlhes and 
p o p k  ha4 &pcnd oa Ih_c egim's natuwl rcsourccs for thcm%lves and 
Fuwr e gcacrahons. 
The adminu!ratxtn's "~refcmd aItcmauve" for addres4ng the problems 
c d ~ ~ e d  by mountdntop removal coal 
mininp 1s to waakcn exivhng environmental protcctitm. The 
prttpows sucarnlimng the pcrmlwng prtxc69 and allowing mountaintop 
mmoval and awtxiated wfley hl& lo c[>nttnuc at dn accclcratcd rate 
The DElS also pruposcs doing sway with a surface rnlning rule &at 
makes it illegil for mining activitim t<r disturb a m *  within 100 kct 
ot strums u n h i  11 can bc proven that streams w ~ l l  nnt hc hamcd. This 
is ridiculous"i%is "ptefcrrcd aiternative" ignores thc adminictration'p; 
own studies 
dckailmg Lhc dcv&\kah causcd by muuntrrintop rcniovaf coal mining. 
includtng 

1-5 



Amanda Moore, Appalachian Citizens Law Center, Inc. 

ElS pmpbses &if the agencies dcvdoi guideha to-mdw floodkg ri& which 
"could mnkr the permit evaluation mote efficient." Dmtl EIS, U.G90. 
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goes ro the exLreme opposite and gresents alternatives to make tbe pamEtfhg pnxw easier. A 
pmlimirrary Draft EIS h r n  Jmuary 2001 pnsenbsd three sepmtc akmmti~e8 that limited vatley 
tills in some way. The current Draft EIS, however, does just h e  opposite by proposing three 
dtemtives that in no way limit fills. The stated reason for not including a? least one a l t c d v r :  

Weet Virginia Cauncii of Trout Unlimited 

January 6,2004 

Mr. John Farren 
US. EPA (3EA30) 
16% Arch Street 
Philadelphia, PA 191W 

Deer Mr Forren: 

f hsse comments repnc;&nt the \ria% of the members of the West Virginra 
Councit of Trout Unlimrted fWVCTU) in r86pdnse to the tequt~t  for comment on 
the Draft Pragrammatc Envimnmantai Impact St~tement ('?XIS? ~n 
mountaintop removal coal minkrg and associated valley f i ls  in Appalachia, 
publish& at 58 Fed. Reg. 32487 (May 30, 2003) by the U S. Envtronmtsntaf 
Protection Agency (EPA), U.S, Amy Carps of Enginetars (COEJ, U.S, Fish and 
Wildlife Service (FWS), U.S Mftce of Surface Mining (OSMf and West Vaginca 
Deparbnent of Environmental Protection (WVDEP). 

WVCTU has a fmused mission d consewiilgi, protwting and restortrmg North 
America's coldwater fisheries. WVCTU repnsents over 1500 volunteer members 
in Wsst Virginia. We are confident that p u  will receive many comments from 
htghly qualified parties addressing the technicat details of the DEIS. WVCTU wrll 
lirntt our comments to a broader penpactwe th& more accurately ?epre%ents the 
position of our memlxlrs. 

WVCTU ie camplMely and ivocatly w w s e d  to Ehe d 
destruction of any strexm, I@dy txmdwtear streams. 
section$ being tjtiminatsd are, have been, or should bra, native Brook trout 
streams. The native Brook trout is the West Virginia State Fish and is an 
irreplaceable resource Any activ~ty Ieading to the detriment of m g m l d  water 
resources and the associated ecosystems is simply unacceptabie under any 
circumstance. 

WVCIU is strongty apposed to any intrusion or destruction of rqBrisn buffer 
zones Riparian buffer zones are critical comwnents of stream health. Buffer 1 5-3-2 
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nones filter water tunoff from the surroun&ng tarsds, provl 
benthic popu-latbns and shade  th& stream hewing to cool the water during warm 
temperatures. The etrminatron of riparian buffer areas causes a diretat impairment 
to water quality, and negatively ~ntluencas destgnated and existtng uses. 

WVCTU is opposed to mountaintop removat coal mining k? general due to the 
overwheiming loss of a e s t b t i c  values. Our members have a great affinity for 1 1-9 
being outdoors enjoying our forests and streams There is probably nothing more 
unpleasant than k ing  outdoors with the backdrop of a barren, rubble strewn 
wasteland created by mountaintop removal. That backclrop rs becoming far too 1 10-6-2 
common in many areas. 

WVCTU looks forward to working with the &PA in protecting our ~rrepiaceabk 
resources from the type of devastatron bm-ought about by mountaintop removal 
Coal mining Our water resources a m  B very important pgrt of our hentage and 
they must be preserved and protected far the generations to follow WVCTU will 
pursue any appropriate means necessary to protect these streams and 
resources from total destruction, 

Pkank you for the opportunity to provide these comments on behalf cJI the 
members of the West Virginia Council of Trout Unlimited, 

Sincerely, 

Bryan K. Moore, Chair 
WVCTU 
787 Twin Oaks Dr 
Bridgeport, WV 28330-3645 

Earthjustice 4 Nnturd R e $ o u m  Defense Council 4 Amerkan Rivers 4 
Friewb of the Earth + Nattrrnst Auduban Suckty * Natiand Wildlife Federation 4 

Sierra Clrtb + Sttagbark .) V&ey W s t d  + West Virginia Citken Acriar 6 
West Virginia Environntentrl Gauneif 4 West Virginla Rivers Coalitiotr 

January 6,2004 

Mr John Forren 
LJ S EPA QEA3Qf 
1650 Arch Street 
Phtladelphia, PA 19103 

These comments are submitted by £%&justice, the Natural Raciurces Defenst: Counch, 
American Rivers, Friends ofthe Earth, National Aladubon Society, Nat~onal Wddlife Faderatton, 
Sierra Club, Shagbark, Valley Watch, West Virginia Citizm Action, W a t  iiiqinia 
Environm&~fZai Cnundl, and Wmt Virginia Rivers CoaMon in respnse to the request For 
comment on the Draft hqmmmatic Bvironmentgl lmpaet Statement (WEIS") on mwntarntop 
removal coal mining and assoc~ated vaIly fitls rn Appalachia, publish& at 68 Fed Reg 32487 
(May 30,2003) by the U.S Environmentat Protection Agency (PA) ,  US Army Corps of 
Engrneers (CUE), U S Ftsh and Wildlife Sewtee (PWS), U S mce of Surfwe Mining ( O W )  
and West Vlgrma D q a m e n t  of Envwonmen$il Protection (W V UEQ) (heretnafler "'the 
agencres") We he~eby incorporate by reference all documents atred in these comments 

in mountaintop removal cod mining, vast areas offerest are stripwd fihom the !and and the tops 
of mountains are blssted apm and removed to extract thin seams of cmi within the mountam 
The waste rock, or "excess spoil," from this process is usually disposed of id nearby vaiigs, 
creating enormous "'rlalley fills" that have alteady buried and destroyed hundreds of miles of' 
Appalachian strems Generations-old communrtim are Fapced from thar homes by the blzisting, 
flooding, and environmmtlnl destructron Fish imd wildlife habitat is damaged or destroyed. 
including habitat of threlrtened and endangered species An environmmt~lly, mially, 
wonomictilly, and historically important regon of thks cotinby i s  being l e v d d  by mounritrnlop 
removal coal rnrning It is noovmtatement to calill this an environmental apmlypse - it i s  
certainty one of the worst examples o f  plundering the environment occurring mywhere in this 
country today. 

The original purpiasr? &the mounnintop removal programmatic E1S was to develop policies and 
procedures to "minimize, ~u the msxurimrrm extent practicabie, the adverse envit-or~mentd 
effects to witm of the ifnsted Stares and to fr$h and wildlife resources from mountaintq 
frernovd) mining operatlorts, and to efivironnrmtal resources that could he affeeted by the size 

' .Ye@ 64 Fc'd Reg 5830 (Fcbrues) 29. 1999) (emphRsls&$cd) 

.-- -"- 
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rcco:w~rg_n$wtiu~~s that would rniliinlizt to ntw degree the cnviropmentsl. ltarnl r w m d  by ----- 
n~uuntninto~) removyl roitl mining, let alone pol~e~zs or prw~Y111res to ~educe these harm3 to 
"the maximuni extent practrcable "' 
Instead, the only alternatives offered by the DEIS all involve changes to the federal permitting 
process that are calculated to "streamiine" agency decrsion making to make i t  easier for coal 
compgnres m continue mountatntap removal stlip mining and weakan exrsctng etwrronmental 
safeguards that arc designed ro rerluce the environmental destructrveness of rnountarntop 
removal and valley fills All ofthe DEIS' alternatives (even the so-called "No Action" 
alternative) propose guttrng ihe surface mtniny taw's Buffer Zone rule that cumntiy prohib~ts 
minrng actwities from disturbme areas wthtn 100 Feet of larger streams 

Onlike the DElS released by the Bush administration. earlier d&s of the pmgrmmatrc EIS &gf 
cons~der alternatives that would subsrannaily reduce the harm caused by mountaintop removal, 
most significantly by limiting the size of valley fills The January 2001 Preliminary Draft 
evaluated four options. including two that would have restricted the size and placernellt of valley 
fills in  certnrtn types of sheams ' But theseand similar alternatives for limiting the si7e and 
iocahon of mountaintop removal and fill operations have been complaety eltmrnated from 
the May 70 DEIS, despite the fact that the studies accornganymg the DEIS Fully support optmns 
to limit mountaintop ren~oval and valley fills 

In  sum, the DEfS cgnores the scienrrfic and ecclnomrc studtes tt was supposed to be based upon, 
contravenes the very pui. pose of the EN, violates the National Environnrentaf Pdrcy Act 
{NEPA), and demonstrates a staptartling disregard of the agencies' legal duties to protect the natural 
tesources and people of Appatacha and the rest of the country 'This approach 1s not supported 
by law, policy, science. common sense, or humantty The stkdies accompanying the DEIS 
confirm that nlcmnarntop t~moval i s  wiping out an entire region ot'the United States - hundreds 
of square mrtes ofcommunrties, wildlife resources, streams, mountains, and forests -- human 
cornmunmes and natural resources that can never be replaced 

These studies not only contirnm the obvious cancluston that blow~ng up mountains, wtping out 
forests. and burying streams utrder milirons of tons of rubble has irreversible and evtenstve 
envwonmentaf cansequemces. but also that a failure to tmpose meantngful irmits on such 
practices will more than double the widespread damage that has already been done to resources 
of're~ofirtl and nat~onaf importance The failure of the DEE to even consider, fet alone select, 

P 

%TI= DEB states hr rts purposc IS lo .Iwdiuatc opttom For I I ~ W W  ing xgency p m g m  thtit s111 coninbu~e to 
rrdircing tht! &mc envimmerrtztt tmpncts of tm8rm1f@op [ram\ dl{ mmng opcrdliora and c v a s  %poll -. sllc) 
rills Wt'bf~VFj tn Appalacfw. ' DEE ES-1, lur ote& op!tmtstrc ctescnprron g m n  rile s t d  mnrcnt of thc DEIS. 
p u t  a piqmc that ffatls far shoe of nunimixtne: ntcb tmjmcts lo the "nmtmia extent pmct~cable " 

Moun$~mlol)M~raz~g I V d l o  f dl l IS i'ip:trtnt~luq Ilmfi Jlrnwrv 20111 a1 I W> 
' The studics tn the DEE sarme& the ccontettiron W Itiruttne the s u e  ,I& utrtccnmt o r % a h  fills a% 
errs ironmcntaHj p~femblc idrt~rertutlt~ cs anch asiloosc conlat;rcd tn Ilr DE~S wfrtch W M W  no suck IrmU The: 
o p m i  of elinurratcrg rdIcq fills aitogetlecr - Me@ rla tws! ctcvimnrct~tul~ bencfiod optwn of all - u-oa not 
c%%uatcd bu tkx studles 

2 

altemattves to reduce this environmental catastrophe being inflicted on Appafachia by the coal 
mining industry is nothing short of stunning 1 1 4  
In order to fulfill the purpose of the EIS, be consistent with the findings of the studies on 
mountaintop remavel, add meet the agencies' oblrgatlons under ?EPA and other federal laws. 
the DEIS must be rewritten to consider substantive alternatives that would minimize the 
environmental harm cauwd by mountsintap removal and select a preferred alternatrve that would 
truly protect the resouroes and w p t c  of the region 

A. The Evidence of Ilevnstattio~ Carrscd By Valley Fills Cs Wenvhdming and Claims That 
V d e y  Filie Cause No Harm to the Environment and Rumdn Communitil~~ Are Fsise 

The DEN attempts to dew or minirnirte the s~gnificance of the envirvnmental harm caused by 
mountaintop removal mining and valley fills, both by downplaying the magnitude ofthe ham 
documented In the scientjik studm awompanyrng the D E E  and by failrng to recomnlend 
meaningful ways to limit the damage ' But the evidence presented throughout the document's 
appendices islustrates the devmtatrny impam to streams, forem, wildlife habitat and human 
communities that has already occurred and that i s  pmjedd to continue for the fotewable future 
if restrictions on mrxrntainrop removal are not impietnented The DEIS' recornmendatton for 
"actmi alternatives" is not supported by the record of harm inoluded tn the technical and 
sclenbftc studies accompanying the decision document " 
To begin with, there 13 the matter of parn~mcmt and inevarsibie loss of streams mined or buried 
under hundreds of millions of tons of rubbk and waste rock 
g c h  w thagp; @re not inchded in t& D-n vQ&ethw or not vallev fills cause 
em ironaeml ham, While thiq omission may be convenient fof the purpose of twistrng the 
DEIS analysis to fit a desired outcome, the fact remains that the DEIS' own studies cortclude that 
more than 1,200 miles of headwater streams in Applachra have already been burred or 
destroyed, with another 1,000 miles projected for hund and destntctran in the next ten years rf 
limits are not piaced on momfaintop removal operations The hnctions and values of thoqe 
$treams, as weil as any wildlife that were unlucky enough to be present when the mountaintops 
were blown away, are lost forever The studies fwnd t h ~ t  no scientific basis could be 

' For example, the DEE mcorrocilj cimns h i  'Jw]alcmlrcd t~tlpacls Ihrrc@ &tnfniizbhe to mnmg nnd fills could 
wf be distin&uuld :dmm mpms duc to orkr 0.pcb d htunair ilcttvrtv." DEIS It C-74 and tie EEIS studies &d not 
concklde t h t  inlpws docum~wed belou t d T M J V F v i o m  cmrse ar  combute to ~ i p ~ f i ~ l ~ ? t  dcgv&ton at" 
tvatcrs of the U S " DEB It D-9 Such claims rFe rrtrrftrl'w contmddlcted by thc data co:olttaid in ttKl EIS stt~dtcs 
'The srridm xcotnpamtng the Mm 30 DEIS - ctic rcclrairti, ss&rftc a*@ ~ a n a m c  stdie$ conlamed 111 tlre 
apfmdtcw - %;en. prtpnrcd fur as tlscd rrr fSle basis of the January, 200 1 hf~nunan EIF Thcsc fiMfings of these 
liftdrm hilIr srtppofl actron ,lltenetse to lttntt nauntantep rrmu\st ard v a l b  fills AS d+w~ss_sed httther klou 
vc htle there stirdms fontr the 8ppendices of fta Mm 30 DEIS. lhev ba no1 pm\ rde x b;ws nf ~11pport for the DEIC' 
,yuan dternarrvtls 

11 ts rutponant lo note t h t  ~rsrtq stndm tndtaite tkse ffywrlcd streanr ~n~piw;ls arc Irkel\ t* b@ a gmr, 
ar~dc~at~ziwtto~i of tllr s t a i n  ntiles filled m the stt& am The intentones mcd in ti% EIS re@ Ireavrl!. on 
topogrupht~il tnaps tlml often do rwl mltp smaller kBwater s(renms, dcspitc t l w  d g 8 c a l  rlrportance See 
'rewmy of) BNCC Wailace, P d c m r .  Unrwm@ of Eeoqta, before the US Sewfe CotnlfitMcc :con Enc tmnnwnt 
and Publr Works lum A. 20H2 
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estabtished for amving at an enkironinentirlly "ameptabte" amount of stwarn loss and it is 
"dEMicult if nor rrnpo=&'b4e to recon$tntct free Rowing strezrms rm or adjacent to mmed. sites "": 

Attempts to mrnimtte the downstream or "indirect" environmenutl impacls ofvalley fills are 
srmilarly unavatltng Fer example, ar;ilftble wideace strongly pants toward valley fills causing 
~tgnificantly elevated levels of selenium, a highly toxic bioaccumulant DEiS studies found 
elevated tevels, wlth 66 violattons of stream water quality crrterta, below valley fills and none 
found at test sites without valley f711s upstream "n addition. the stud4es h n d  that numerous 
ather indrrect impacts to streams, including the reduced abihty of headwater streams to maintain 
therr nlitneot cyclmg fnnctron, increased sedimntWm, reduced floodwater attenuation 
potenttal, and tenlpemture changes, are of great concern The Curnulaatve Impact Study found 
that "Nor both direct and ~ndirect impacts to mlogicai processes resulttng from alterations in 
hydrologic patterns, [mountaintop removal and valley fills] would appear to be the major impact 
produaog activity in the study area " 'O 

Moreover, the lSEIS shoves to one slde the environmental implications of massive defo~estation 
in AppalwhSa The studres accompanying the DEIS found that when adding past, present and 
Arture teneprrtat dtsrurbances, the esttmated area &st will be stripped and flattened encompasses 
1 ,dO8,?E acres offorest resources - *hich roughly equates to I I 5% of the entire study area," - 
an area larger than the entire state of Delaware The deutruction of these nearly 1 5 million acres 
of some of the must diverse temperate forest m the country has widespread environmental, 
economic and soctal consequences for the regon and the natton It is e~tremely unlikely that 
even a small portion of t h s  forest will be restored, and the timelinc for even that minute tevel of 
restorrtidn is hundreds, if not thousands of years l 2  

In evaiuating whether there are significant impacts to the envtronment from mountaintop 
renviwal and vsiley fills, the primary authors drhe DEB ignore tbe catastrophic impact to 
wildl~fk that has already occurred or is projected to occur in the near term as documented In the 
appendlees For euample, as is noted in the EPA's Cumdative lmpact Study 

The southern Appalachians have been identified by the Nature Conservancy as one of the 
hot $pot areas in the Unlred Skates for rarity and tichness T h ~ s  region IS known to have 
the highest regional calcentratmn of aquat~c biodiversity in the na tm For this rmson, i t  
is hypothesized that impacts which result In decreases in genetic diversity, as messurctd 

See hlTWW E15 Stjtceri~ Commitice. "Pmblems Idc.ntrfr&Confim&itnfcrrcd by Technical SNdLs."' August 

by loss of species, loss a fp~pla t ions  or loss of genetie variants, would have a 
dispropoztronately twge impcrt on the totd ~qurrtic pnetic diver&). afthe nation '' 

Riparian habttars are generally ecolo@cr;tlly diverse and they o h n  provide habitat for 
unique, or ecologically Impevortanr speciepi Tfie projected patentlal adverse tmpacts rn the 
West Virginia study area is 7,591 acres, or 3 2% Appraximatdy 55% ofthe projected 
ripariad habitat tmpacts occur in first and second order streams which are important 
hab~tats to many species d wildlife l 4  

[Florest loss in the West Virginia portion of the study area has the potential of directly 
impacting as many as 244 wrrebrate wildlife species " 

Assumtng that 80% of the salrtmanders are lost in the projected forest impact areas, 
approximateiy 1,232,972,280 have the potential of being adversely impacted '" 

The DElS states that 

[Tlhls EIS describes biotic interactions common In headwater streams and various 
vertebrate spmes includrng brrds, s&mandew (including newts), and mammals whrch 
requrre interactions wrth the arfuattc environment in order to nrarntarn thew life 
cycle Filiiny wnutd eliminate afl aquatic and aquatic-dependant interactions that would 
farmerly have occurred in the filled area [Tlhe permanent nature of fitling would 

that M T M N F  impacts to biottc inrerachons in hedwater stream systems may 
re a[n] trreversible impact to this system in the study area 

The tvideqwead deforestation of Appalachia will also have detrimental impacts on forest bids, 
pwticullvty fragmentation-sensit~ve species rncluliing the ce&arl warbler, Loulscana 
~aterthn~sh, worm-eating warbler, black-and-white warbler and tht? yellow-throated vireo The 
DEIS found that the potential adverse Impact of loss of habitat for Forest interior bird speaes 
"has in that habttats requrred bv these spectes for successfvl 
breedme, are limited in the eastern United States "'' 
As succinctly summarized in the Cumuiative impact Study 

Mountaintop mining and v ~ l l g  All  irctrvities signiflcantly afkct the lattdscitpcr mosax 
Landcover changes occur 8s forests are removed, the topography and hydrofogy i s  
altered, and vegetation is eventually re-established 

MTMNF Draft PEIS Public Comment Compendium 8-594 Section A - Organizations 



Soil qualities are different, the vegeative 
communt ty has a d i R e ~ n t  structure and composition, and htibitats me altered '' 

Finally, but no less importantiy, the DEtS also downplays and dmmrsses the damage mused to 
tile human cnnrnsunities living within the shadow of mountamtop removal opernttions " 'For 
example, the hlast~ng involved in mountaintop removal coal mining causes significant harm to 
local restdents. including structural damage to thetr homes, excesswe noise and dust, damage to 
uelb  and psycho!ogical harm from the very real fear of flytng rock and other debris A repon 
by West V~rginia's iegisiative auditor found khat "[c]itlzens could be llvrng in hazardous 
condttionq due to damage wstwrned In a blasting ineldent "'I The DEE admtts that blasbng"w~!t 
cctnt~ nrte to have pertodic adverse effects on the quality of life of resrdents liw ny In close 
proxim~ty to the mme srtes "" Yet, instead of evralunttng reasonable steps that could be taken to 
reduce or eliminate these adverse effects, the DEIS cavalierly wggests that coalfield I es~dents 
can file lawsurts to abate the nuisance '' Thr s fa~ture to address one of the important problems 
~denrified by local resrdents is not only illegal bur also insulting to the communities who are 
farced to live near these mmng sites 

In sum, the D E E '  conclusion that there IS rnsuffic~ttnt evidance to fink maunmntop removal 
tnimng and valley fills with substantial and pernianent envirmmentd harm to streams, forests 
wildt I fe and people I S  unvupported by the record and violates WEPA 

B. The l l E E  Mnst Consider Alternatives t o m  $he Envirnnment~t lrnp~rts of 
Mountaintop Removal Coal Mining sad  Document the lmprcts of Alternatives, Lncfuding, 
the "Preferred Alternwtbe" 

The May 2003 DEIS Eails to candude that mountaintop removal mining should be curlailed or 
&at its impacts should reduced, de$pite ownvhelming evidence to the contrary provided by the 

'The DEIS contarns "four alternatives" - a "No Action" altttmattve that purports to mantain 
current regulatory propans, policies, and cnardrnatron promssdd and three 'bAction" 
alternatives, each of which only considers making adtninistrative changes in the permiMidg 
process None of the "alternatives" considered in the DEIS would impose new ltmits or clear, 
objective, substantive restnetions on mountamtop removal nperahons 

" DEIS App 1 al 27 (etnpltrts~s added) 
" %CJ DEfS I l l  W-l 6.1 wq , "Bl@mg and Ike Locai Coiinnuinty " 
." We% Vwg~nm Zq4slirtrvc Aud~lor. Prc111111ll;rr) Perlomncc Re? leu "'Thc Onice of E~plostves ~ r x l  f3f:lztrrig 19 

Nnt Meettng 411 Rqutrcri Marlddtcs ' Q 15-16 (Dc~cnber  Z(Xt29 
"* DFIS I1I W d  

the permitting prwess mind shuMle authority betwen the a 
law - while setting no meaningful limits an the size. locarron, or impacts ofmw~ntaintop 
removal operations, mAudtng valley fills The BE@' "Preferred Alternative" would attempt to 
combme the Surface Mming Reclamation and Control Act (SMCRA) and Cfean Water Act 
(CWA) permttting processes in the name Crfburwucratrc eficiency Rtx,ever, many of the 
intended benefits of both laws would be largely undermined by thip proposed approach, which 
would g v e  the OSM a greater mie In Clean Water Act permtniny decrstons - a responsibtflty 
Congress entrusted Lo EPA, not the Oftice of Surface Mining In addition, all ofthe DEE 
alternatives assume the fderd government will fewrite and weaken the SMCRA Buffer Zone 
rule, a long-s~ndmg law adopted to protect streams from coal mining activities 

The Bush adrnlntstmtion's pollcy recommendations in the DEIS are campletelv ai odds with the 
scientific studies A January 2001 Preliminmy DraR ~ 1 5 "  more accurately @hugh still 
irnperfectty) reflected the Cumulative ltnp~ct Study's anatysis afthe effects o n  aquatic and 
temesrrial resource$ and species of several different scenarios ffnr Future mountaintop removal 
mnmg The studies accompasytng the Prelrmtnary Draft EIS looked at alternatives includtng I 
no limits on the size of vdley fills, 2 n 250 acre Limit, 3) a I50 acre Limit. 4) a 75 acre lrmt and 
5) a 35 acre limit on the $ire offills ' ~i surpri&tgly, the cumulative impact report Bund that 
the rnw re$trrctive alternattve studied -the 35-acre limit - woufd result i n  the fewest 
environmentid impacts on s ~ a m s ,  forested areas, and spwies The study noted that there wnufc 
still be significant environn~entJ damage even under this scenaner, especially to headwater 
streams Each of these preliminary slremat~ves assunled continuation of existing environtnentd 
protections, such as tfie stream Buffer Zone rule that limits mining damage within 100 feet of 
streams 

The Prelimrnary Draft ELS cnntsined thiee a d u n  alternatives that restricted valley fills to 
ephemeral or intermittent streams and etilified the $00-fnot %ream BuFSw Zone (SBZ) rule, and 
a "No Action'kalternative The unmntrotlcd "'No Action" sscenario w a  shorn to have the worst 
environmmtal impacts Nonetheless, chat IS %hat the Bush adminrstration essential1y prnpnses I 

its May 2003 DEIS as the "Preferred Alternative" - 8 proposal that does not even consider, let 
alone recommend, any "'bright line," objective acreage limits on valley - f i l l  TheMay 2003 
Bush administration "Preferred Alternative" also fails to propose an end to the use of Ctenn 
Water Act 4404 general permtts to authorize valley fi lls or any other meantngful It mi t on vdley 
fills, regardfess of whether an individual or general permit is used, despite the Bet that lirnrrs on 
the size of valley tilts is what the cumulative impacts study edueted 

The May 30 DEIS ttsetf confesses that there is little substantive d~fference between the 
alternatives considered For example, the downrmt states that "tsl41 ~lterilatives . are based 
on proress diffkrenw and net directly on measures thst restrict the area af mining,"'7 The 
DEIS states thzrt "[t]he environmental benefits of the three action altmatives are very s~tarlar,"' 
and further acknowledges that "[tlfie regulatory responsibltrt~es are common to all the 

--. , . -- - 
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alternatives Wowever, the Iead agency for each responsibility under the action could vary 
under each alternative "*"he DElS further admits that "[tlhe proposed action altemrttives are 
largely dtntnistrative and as a resuie accuratelq ptojactitlg their environmental consequences rs 
diffict~lt "" 

These stark but perhaps unavoidable admissions demonstrate that the DEIS does not really 
consider any reaf hitat ions on mountaintop rmwd or action akmativac, that would mir%imir,e, 
to the maximum extent practicable, the envirmmenki eEects ofthls destrcbve mtnirlg 
practrcc '' 
The dramattc shift from the Preliminary Dm& to the May 2003 DEIS appears to be primarily due 
to the rnfluence of the OEce of Surface h h n g  (OSM) on the development ofthe EtS under the 
Bush adrn~ntstratlon Under the previous administrahon, mmntngful limits on the effezts of 
mountaintop removal coal mining were at least bang studied and considered But in October 
2001,J Steven Griies, a Formet coal ifidmtty ex~~tlfive and lobbyist apptnnted to the post of 
Dcpuev Secretary of the tr S Department of the interior, ~ssued a lettclr to the CEQ, of 
Managemear md Budget (DMB), EPA, and COE, stattng in pertteent pan 

We he1 ieve ?fie [moilntatntop removalivalley fiw EIS ts the logid vehtde to ~ d d t ~ s s  
erivirntrmenral protec%on and promote government efficrency, while meeting the nsoon's 
energy needs We do not believe that the EtS, as currently drafted, focuses 
suficlently on these gods We must ensure that the E1S lay {sic) the groundwork far 
cmrdinati ng our re~pwti~e regu1ZatOy jukdi&ion in the mmt efficient manner At n 
miniorurn, this wedd require that the ICES feeus on eentrmrlizing and streamlining 
coal mine permittirrg. md m~mrnrzirrg or mitigating envtronmentai rmpacrq 

Th~s  was A none-too-subtle directive to the other federal agenctes to shift the EIS's focus awily 
.From minimwing environmental eFfects in favor of permit streamlining and, at best, tlymg to 
"tnitigate" the destructmn of mountaintop removal, rather than avoidtng it A follow-up email 
from OSM's Mtke Rob~nson explarned to the other agencies that 

DSM has received some executive direeticm from the Department ofthe Tntwiw on a[nj 
overalt theme for the EXS to embrace [Tjhe dscument was shared by Deputy Secretary 
Griles with many of the principals dour  agencies this Monday at a meeting with the 
President's [CEQ] '' 

Other federxd agenctes lnhrdved in the EIS appeared both shocked and disnlayed by this turn in 
events Several inter-agency communicstinw otrtaind by Trial La\+yers for Public Justtce under 
the Freedom of information Ad indicate that the cbange rn the EIS from studyiny, ways to hrnit 
theenvironments1 effectsof mountaintap removal into an exercise in pewnit streanrlining to 
hen& the coal i~ldustry was received as unexpected and ill-advised by the other federal 
apncies For example, Dave Densmore of the tl S Fish and Wtfdltfe Sefvrce {which. like the 
CMce of Surface A-lrning, rs part of the Department of the Intwioc) shied rn an Wober I 1 ,  2001 
e-mail to Mike Robinson that 

Needles to say, this 1s not a shining example of our Depattment having "spoken wth one 
voice," since I can End no evidence of myone at FWS having rewewed or concurred 
with this approach R-wdkss, based on my initial rwiew, I find 1 ednt)#t Support this 
approach, HIur na ather reemn than the record having rmpty tlemanstratd that it 
has been the absence of federal oversight, not it$ confounding inffnence, that has 
gotten at5 in the fix we are IB now." 

This "all prweys, no s~bslrtnce'"~ approach was sharpty criticmd by others involved tn 
deveiopmg the programmatic EiS In a revmiinp internal critique, the TWS explained why the 
revised ftxmework for the DEIS ts  completely inadequiite 

Now that the basic concept has been more fully elaborated it is pdrfutly atrvious tn 
us that there are 110 differenceis ktweem the three aetiosr cdternatives that ran be 
ttnalyaed in a NKPA eantext Table fY-2 (CompParison of blcttrnaives) undetscwm this 
fundamental loecoming %eh of l e  three actton a l tm~t ives  offers only meager 
enviro~mental benertts (thus il "two-st% mtiag." as with a budgcv hotel or B movie), and 
there is no diffmence h e w n  .them - even in their degree ef meagemess The relative 
PtGonomtc effects ofthese alternatives are simtlarfy indistingutlshable The reader is left 
wondmny what genuine acttons. if any, the alnctes are actually proposing f6 

Apparently, the FWS wm not the only agency that harbored such concerns One week beforre the 
DEIS was issued, afi EPA briefhg statemeat anticipated that a major tssue raised by the puhl~c 
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wnutd be "Process v hvironmen&l PtotwtimA Mtbltaek he m a ?  What is beiw p 
w4l improve environmentitI protectwn? What proposah will place 1irnlt.s on MTMIW~"" 

Not only did the DEE approach fail to meet the reqwrements of the original scope intend& for 
the programmatic EIS, it ccunplekly ignored the millions of dotlam and thousands d p a y m  af 
technical and sctentrfic s&dsss that the agenciwhstaff had been working on for ymrs As aptly 
wplatned by the PWS's Mr Densmure 

The EIS twhnical srudres carried out by the ayenctes - at considerable taxpyer ewpense 
- have dwmented adverse impacts to aquirtic find terrestrial emystems, yet the 
propoced alternatrva presented oEer no substantive means of sddreumg these impacts 
The Jrernarivrs rrnd rctiona, as currendy writtrr, belie four ytam of work and the 
aecumtrlated evidence of environmental harm, and would strbstitutc permit process 
tinkering far meaningfut aml mersw&hle change '' 

The DEiS' failure to address n~eanlnghl alternatives disiega~ds the findings d the studies on 
mountamtop removal and ff  ies in the face of cotninon sense -and i t  cIertrlr violates the law 
governing the EIS process, the Niltton~l Environmental Policy Act ("MEP;Z") NEPA requires 
that Envmnmental Impact Statements descn be (1) the "environmental impact of the proposed 
act~on." (2) any '.'adverse environmental effects which cannot be avorded should the progosat be 
implemented," (3) any "alternatives to the proposed action,'knd (4) any "irreversible or 
irre&ievabk commitment of resources which mutd be involved in the proposed action should it 
be implemented NEPA implemctntrng reguEations make ciear that an El5 must "present the 
environmental impfiets of the proporcitl and the alteraahves in companthva form, thus sh~rply 
defining the ilrsues and providing a clear basis for choice among options by the decision maker 
and the public," and to "rigorously explore and objectivdy evaluate RH reasonable 
altcmrtivcs.'" 

NEPA's requirement that federal wencies evaluate all reasodable eanroment~L1y 
distirlgrshable substmtive alternative to agency actions and to fully evaluate the eonsquencw 
of these ~f tmar ives  is flatly violated by the maunta~ntop removal DES The t h r e  -'aceon 
alternatives" tn the D E E  are purely prwess alternatives, they provide no meanlnlsflit bss~s fbr 
analyzing, much less reducmg, the encironmentrll tmpacts of cottnnued federal approval of' 
mountaintop removal optritions By failing to consider reasonable ntternatives that would 
yestrict ttre size, scope, and number d valley fills, the DElS fails to consider a reasonable rang  
ofalternattvcs, as NEPA requires 

Fn additim. NEPA n:qttire% that aa El3 wuraRe?ly partmy the impacts of the proposed action. 
and alternatives to the proposed actton 32 NEPA requife~ t h l  dn EIS prep&& by a fed@& 

tron, 

The alternat~ves analysis. rncludin dwussion ofthe pr9powd lrction is "'the heart of the 
mvirmmental impact swement.-' The analysir. based in large pan upon the enviror~rnen&l 
consequences section of the EIS, should "[dlevote substantial treatment to each alternative 
cons~dcred in detajt includtng the propowd actron so that it@v~ewm may evaluate the~r 
cornparatwe merits "" 

The envtronmefltal wfirquences sectm of %he EJS " f m s  the scientific and analytic basts'' for 
the required comparison of altenahws, this section m s t  contain discusmona of, t r t tw  alra, 
"direct effects and their si,graficrrnce, indirect effects and thtw srgnificanee," and 'kenvtronmental 
etlkcrs of alremativev including the propowd sctran Effects that must be snafyred include 
"ecologcal (such as the &eds on natural resources and on the componeats. structures, and 
Functimtng of affected ecosystems). aesthetic, historic. cuttural, economic, social, or health, 
whether dtrect, ~ndt rm or cumulative "?' Direct effectc "are caused by the action md occur at 
the same time and place 46nd1mt effects "we wised by the action and are iater In trme or 
farther removed In dwtitatnce, but ate stdl rewnabky forneeable "'kurnulative impact is "the 
impact on the envrronment which results from the incremental impact of the action when added 
to ather pirst, prwebr, and reasonably foreseeable future actiolls regardloss of &at agency 
(Feded or non-Federdti) ar person undertakes such other wtions Curnuliltive impacts can resuft 
from individurttly minor but collectively significant sctions tahng pfae aver a period oftime '.'" 

The mountaintop wmwal EIE,IS fails in this regard According to claims made in the document, 
the "'Preferred Aitemr~tiv&' - Altemahve 2 - woufd, like the other "actisn*' alternatives 
considered, resulr in "s~gnificant environmenal be~fits"" but &is assertion is not backed up  
with any descriptinn of or factuaf itfomt%ion &out what tthare &nef,ts rvoufd itctually be At 
bat,  the DElS further aserts IIM the coordinated permit pmoces that cnntpfise~ Alternative 2 
might rwult in the idmttfication of ways that cmld be used on a cawby-case basts to avoid ar 
mintmire dverse et'fects, but, nowhere in the document do the s$encm actually identify my 
actual resources that t m l d  be p r o t ~ t e d  at individual sites or on a cumul&ive b a i s  - as a 
result of the st?lection dtheiir preferred alternative " 

' 411 CER ISOX $(a) 
" Jo CPR I V)8 8@3 
"' 40 CFR 1508 7 

DElS 11 8-17 
'' Ske DEB li S c ~ ~ m n  C 'Dm~lcd Analyw of the Actma lo AIWrcsq lsarrs '" The t~tlc of firs sceltor~ i'i 
mnldeAing m tlle W 11 wntmss rn defatltxl analysis af the actms ~rleiudt~the p&md etttmau\ e 
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Perhaps even more r m p m t l y ,  th DEE faib to descnbe (either in detarl or in $en 
thc envtronmental mourceil that would he h m e d  under the agenciea"refed alternative For 
exampte, the DEIS does nut discuss the direct, indirect or cumdative effwb of Alteetmatit e 2 on 
stram losses, the consequential size of valley fills, future forest loaes, effects on dish rrnd 
u-ildltfe resources, including endangered species, flooding or other environmental h a g e  
associated wth  mountaintop removal coal rninrny '' 
This u~nisaon in the DElS melf is especially striking, given thlit the scientific stdies conmined 
in the appendicw so vividly describe the environmental destruction that has been snd currently i s  
hang  caused by mountaintop removal As the Curnulame lrnpact Study makes clear, wrthom 
neu restrictions on mountaintop removd, these impacts are likely to double over the next 
decade Yet, the DEE itself cont&ns now of the detded analysis NEPA requires saying what 
impact - if any - the proposed action alternative wmfd have on the future of these wsaurces '' 
Thus, a deds~on-maker reading the DEE would not be able to figure out fram t h ~ a  document that 
the federal action at issue LP u~ie that is destroying an ennrtmmentally sensieve area the size of 
one of the 50 United States (and not even the srnafJm one) - vidilling the very p ~ q w e  ofthe 
NEPA a~jaf~sia 

C. Etimination af Existing Protections, Suck as the Buffer Zone hie, Are Net Rentsonabkc 
Alternrrtlves 

One of the mavt important campanenrs of current SMCRA law u the so-called buffet zone rule 
Ibis re@lat*on, adopted in 1983 by the Reagan administration, pteventr, the OSM and swe 
agencies from issuing permits For coal mining activities that would disturb land within I OD fmr 
of streams, unless the permitting agency aEmativety confirms that the actillties will not vialate 

- 
'' l$ fn wfd~rton. undcr bssrc prirrcrplcs of ad~ntnistmn~c ba. tlw agc~cncie$ must &I rnorr! thkvn mcsk mke tltC 
pfcsmhcd dekcrm~tu~ttorrs bnf ntust srtppott sts &etmMllram mtl! strbs&flttsl ce\ ~&m The D C C~teurr htrs 2dd 
(ha b+wnisiriltnc Pmcedus Act 4 "N)6(Z)(A) ulwh flrotrdm for revtcwrngmitrfs to"laotd onlaMhi and set 
~slde a~cnc$ ~EtlorM fob& ut be artUtfm of capnc~ly?~. -EH~II/@P/ the L Y I ~ M  ~1 ~frjke tlm ?I, ~ & I ~ R W  ~ m c v  

,254 E W 2 f  1,299 (D C Clr 2091) (r&erg *Bled to piwide an) recotd 
$~tificatlan" far R key a'14e:rtlon. bplt ~n@cRd "~nnpfy w m d  it %as so*) 

Undfr ifre zuWn~c and czpncious sktndmt an agam "must ev~tnrlne the wlct ltnl data ~ r d  rntctilarc s 
stllisTmton euplaiwtoon For tts acttan ~ncludmg w "r&~rwl-carmoct~n between the facts Found and [fie chwcc? made " 
Burttn@ton Truck Lines. hc v Unired States, 371 U S 156, 168 (1'9352) An agency acnon can be srbltmr) tvd 
enpncrous 'rf llrc rtpm enurelr farM to consxkr tin ttnpo&nt sspecl of thc protrim, ohrPxi meuplsnntmn 
far rcs d@crston ~ I U I  mm mrrnkct $0 the e~ijdertcubefcrtc tlr ar 16 so tmplausiblc that tt muld no+ be aacnkd 
lo a d f l m m  m v m  01. tlre product o f q e n c j  cspemse " Motor Vehicle h ' n  s State Farm Mitt. 463 L' S 29 
(11181) 

water quality stfmdlirds and will nat a d v d y  %flat  w&w ququantity, quality, ar ather stream 
swwces  " This regulation is needed to impiement the pmvi sions d SMCRA that require the 
pratactiofi of water cwmm f ~ o m  mining damage 

Remarkably, all of the "dteraatives'. considered in the DEIS propuse (or assume) that the Buffer 
Zone rule will be mwrinen by the Bush dminismtion to allow coal mining waste to be dumped 
into streams, bui-yiag &?em - essenbalty elimrnattng the st- "bwfTer" from the Buffer Zme 
rule This I S  p&aps the mast outrageous plvt of the D E B  W h k  the documem overall fads to 
l ive up to the purpose of fmding ways to mialmixe the af&y devwatidg effests of 
mountaintop temwa) by ignoring dternativm needed to lintit the impitas of this form of min~np, 

As noted above, the 19133 &Per Zone d e  pmzecrs streams fiom cml mining activitres In 
relevrmt part, the rule states that 

&j&PIe Stnte or Federn1 water qt~ntitv strn,dnrda,gnltd will ngt rdversely rfltct 
the w ~ t e r  witv and w v  or other t f i u i r o ~ o t r r c e s  of t h e m 1  f ' 

The Bush administmticm's proposal, as distributed to regional groups in March 2003" would 
change the misting rule to stole that 

(a) Yw must first obtain s p ~ r f i e  qproval from the regulatory ~uthority before 
conducting surface mining activities within 100 feet o f a  pe~mnirrl os inDrmrttent stream 
Except &it provtded in parappk @), the latary authority may authorize such activitim only 
after making a written finding that the wtiv~ties wilt- 

f 1 )  Not cause or contribute to a violation of appficabk Shte of Federal water qualtly 
standards 
(23 Be conducted to minimize disruhances to the quantity and quality of werter in the 
stream This finding need not be made with respect PO any reach of &.he stream that is 

$9) FFIO. 9816 57 
All fotw &the deemives tonsrdcrad in tk DEE. tncludrny tb hoallcd "no %t~~t~&fb~&tn%."  conceu?pliue 

U1 tlr wstmg W e r  ?&nc niie libit uo~dd &Ixr trc&eo (+no aclron allemdwe-) or c\plic~tl) @lCernat~cc 
1) or r!t?pkdl3 f&temlnw 2 and 3) e!mxraLe Ik mle Tlx DElS liiedoze frusl~Meq Col&*~lonat a d  and 
i ~ l ~ ~ ~ ! j  ctdm the rcquzzwnis of NWA to conudsf .'&e damsrive aim ccuon" and c o r n p  thc betafits uE 
stream pimbon as rt mz& u-tlli anv cbngcs in cxtsttng Irm 
" 70 CFR # R t 6 57 ~cntPbw ddcd'j 

%e QExe af Slirfacc Mmng "Outrc~lcb LXxumt Ptnnnctt RuleWzng ~1 Ctimfy E m 8 8  Sgo1l8 im Buffer 
Znne Rcq~lrenrer&t%.~ Mar& Z 1,2003 
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upstream of a sedimerxtation psrnd toc~bted within the stmrn chennd, provided the* the 
pond meets the facattan r q u i m m e n ~  of 5 816 46(j(cXT Mi) ofthis p m  
(3) Bf conduered in a manner that minimrzes distuhnces and adverse impacts to fish, 
mldllfe, wd related envimnmental valum ofthe stream 
(b )  . The Ptndlnp 

reqtrired in paragreplrts @)(1)+(3) rls not rppIy to the canstruetion of excess spoil fills in 
perennial or intermifletkt stmms, To approve totbsWucti@~ of fill$ ~ I I  these sbenms, the 
re~ulistory arrrhorlty must Find that the applicant has- 

( I )  Minimlzt.d the r re~Non af weerrs spoil to the maximum extefit prsrticsble RIP 

required under 8 7SO.!${fi)(3) of  this chapter and 8 L16,102(b) or this part: and 
(2) Designed the fill cn avoid m mirrfrnize adverse tmpaas to perenma1 or intermtttent 
streams to the extent requrred under 780 16(c) of this &&per end 5; 815.97(f) of this 
Pa* 

The proposed replacement of the Buffer Zone mle would obviousfy and tipecifically change the 
law to all ow the dumping of c&l mmrning spoil drrecd y tnto these previous) y prated streams, 
with the only requ~rement betng that the minmy cornpanurim have "minimized the creation of 
excess spoil to the maximum extent p r w w b l e  " Thrs rub change would effectively remove the 
"buffer" from the buffer m ~ e  rule to create an ill I and u n m r a n t d  exception allowing cod 
corrlpantes to bury streams under vslley Blfs 

The DEJS acknowledgeles that this change in the stream Buffer Zone f%RZ") mle is in the works, 
but does not a d d r e ~  the environmental etrects that this change in law will hew on the Future oT 
mountaintop removxil coal mr nmg The DElS &tes that 

satisfaction ofthe SMCRA regulamclry autfrolity, that ei~cmschme~lt into the SBZ is 
necemry and that disturblmms to the prevaifing hydrologic balance at the mine-site and 
in a w x i a t d  offsite areas haw been rninrmil~d '' 

The DEE '  rxplanatm for the proposal to e l rmhte  the buffer f m  the BuFTer Zone fulc for 
valley f i l l s  is on ~ t s  f"m nonsenicsl The DEE' rationale ignores the existing rule% plain 
meaning and i s  seemingly ignorant czf the interpretation &the Buffer Zone nde by pwviws 
admtnr str&tionq 

The UElS clarrns that applying the strewn buffer zone ruleunder SMGRA to prohibit fills In  

intermittent and perennial qtmrns wou1d be tncanststeni with existing Clem Waar Act 

*'OE[511 C'-14 to f -15 (etnpbaw a&&) k e  &o DElS I1 B-7, rqprdtagtlr * NO A ~ Z B R  ANe'mI~ve'' f'-OSM 
rmtrraled SMCRA ~ g ~ d n l o q  pmgram enlranemnt @ tmt@rhd and clwfv the 5(~ntn buffer P O R ~  (SI3.Z) mles d 70 
CFIt 816 37 md 817 573, DEB li B-19, &ge&i@ Ihc 'No krion Alcemslive" ("SMCM buffer row (SBZ) 
subject to ~rnerpr&nmr"}. D E E  Ti C.1. re.ptd(ng rhc .No Acrm Altewrvc" (-C%r-rn 8RZ nrlr-rnnktng 
(09111y"), DElS If 0-2, n:brdny:"Atlemdlives CXlnsjdcred lwtl No* Cslmerl Eomad tn lhks EfS," f'Li4e OF the 

$ ClSM SBZ rule \$as corn&& lo i m g ~ c ~  Ihc aflcrnabm c&bhshi~ r allcy lirl asmwm fbr certain 
stream ~ ~ I ~ C U ~ S  [bu~ not ormd fonrwnir) 

14 

In dwcribing the proposed changes to fhe Buffer Zaae rule in the swalled "EJo Action 
Aftematwe," the DEIS  states^ 

Iiistorictblly, OSM hzls not viewed, apptied, or enforced the buffer zone regulrttttan 8.1 
prohibit mintng activltitls w i t h  the buffer zone if those activities wuld  have less then a 
~tgnifi~ant effect on the o ~ t a l i  chemi,atry and b~ology of sttem~s, I e . the: overall 
watershed or streern below the actwity Therefore, excess spoil f i l l  canstructmn w~thm 
t k  buffer zone has been alfowd if a &mcmstratican of no slgnifieant effect on 
downstream water cguality was made by the pernit appjicant to the sattsfwtion ofthe 
SR/IC'RA regulatory authority '" 

The DElS' argument is %tiy inconsistent not only with the text of the current mle, but also with 
the pusitton takm by the United States in the titigiltion that ae~;hd~fly was the source OF t h i ~  D E E  
in the frrst ptace. Nrngg $2. Itfwnb~igh In 1% bndin  the 9"' C~~rntit in that case, the Unlted 
States atwed thpdt 

SMCRA sectinn 702 pravidcrs merely that SMCRA does not alter the gxistiag reyrrlatow 
shames adopted by Cotvgrnss in the !&an Water Act] and other environmental statutes 

When Congress has intended that one statute should rake prewdet-rce over mother 
statute in the r-uftltion of a partrculer activity. it hnrs done so with language very 
different and much d e w m  than SMCRA section 702 While WWEP has asserted that 
tt would cre& an impermisrjlsle! statutory "caafiicf"' to tead the buFer. Arne mle to 

*%w a~~~ raespesMy cyntad and dlstrrgemronq &ban t h i  fn May. ZfN2, Ilre Bush dmnWF;lrrtm % a m  
2 f y w w i d  Mcw Wa&r Act re&~tfl(i0zwpmlubtrr~ tbe dwpvsrll oF\*wtc r~ttenni - imluhng moun&lntop arm81 
~aslrr f@m&tng d s d p d  $8 Smms ta ~t(t alr@tnpl to allow tach *mW depixd rn antan to occur 
" 5BS 11 0-2 2- 30 U S C 8 1292(aJQ) 
f'-' am I r  c-M 

Hants, 4% Ctt. No 99-2587. April l Y ,  21M. pp 43-49 (crtrplrarts stddlddcd) (tntemal 
ctratfflm 0rnttlGg) 
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hat were 

1-10 
rmpacta rr, thfs gqm.tie conrm~nicy drsovnsirm fm figsmrry rasdt %om wr?r quality impacts 
h e  to flltiq whtch mlly h extremely diQeah ar impossige to c m c t  

In addition, the studies ~ccornpanying the UElS docun~etit the enormous cutnulati\e lerlest~id 
inipacts nlreacly caused by the sweeping deforestrition that is pnrr and parcel of mountaintop 
renioval mining " Besides those forests destroyed directly in order to access seams of coal helou 
the tnountainrops, those forests located do\hn in the valleys that are filled are also extinguished, 
atong wilh the wildlife that rely upon them But for the general perlaits issued allowing "valley 
tills" under the Clean Water Act, many of these forests and their ~ssocieted wildlife wadd not be 
destroyed As noted above, the destruction of these streams. forests. anti associated uildliik IS. 



The DEiS further violates NEPA by fatling to ackquiely andyze the effectwenesu of proposed 
mit ig t iun  nleasures Specifically, the DEtS wrongly relies on the efFectivsne~s of ~n-k~nd 
mitrgation to just@ failure do recommend other strem protection measurn'' despite the fact 
that the D E E  and its aecompanytng studies admtt that on-site headwater stream reconslructm 
has never bean succe~sful'ulfy accomplished rand thar the technology to reconstruct free-ffowtng 
streanis does not even exist Thus, here i s  no rational basis for the DEW reliance upon streani 
mitrgation as a method of reducing Impam of moun&intop removal mining to an 
anvironmentatly acceptabte level 

The DEE states th4t "[mfitigatmn for lolost swam functions is important to ensure that ~iy~lificant 
degradation to waters of the ti S does not occur"T4 and that "tlln-kmd mitigation must  dare or 
create headwater stream h&rtat on the &aimed mine area to replicate the tirnctions iost form 
drredt stream loss "" 

The Ftsh and Wiidlife Service's revlewer of the DETS has commented that " the ability of 
compensatory mitigation to reduce impacts to minimal Ievtls is the linchpin of each ofthe 
altwnatibes" but that such mtigation For buried streams "is an untared, unproven concept, and 
many belleve it san't be accomplish& ''% 

The DEE stares 'Ywfhile proven methods exist for l a ~ e r  stream channel restoration and 
creiibon, the state ofthe art rn cresting smdfer headwater smams onsite has not reached the 
lwei of reproductbfe success requtred for these efforts to be reasonably relied upon 
pmgrammattc~lly a an option for futl ensatory mitiyaljon "v And els&wc "[d)uring the 
dweiapment OF this EIS, technical representatives Fram OSM arrd from Wesf V~rginia have 
suggested that goin dttches constructed along the edges of fllts may represent an opporulnity for 
in-kind replacement of streams with an intermittent or ephemeral regime To dntke, no drainage 
stmctwes observed appear to have successfully ilevelupd into a functiond hesdwater strmm "''" 
While it is m e  that NEPA does not require an agency to mitigate advem eavironmental 
rmpacts, where, as here, "an agency's deckon to proceed with a project ts  baaed on 
uncons+der&, irratmnd, or inadequately explained assumptions about the eM9eacy of mttigation 
measures, the decision mud be set aside as 'arbitray and capricious '"?' 

F. The EtWol~ic  Impact of Reducing the Size of Vnltey Pills Would Be Minirnnl 

The f&dure to cclnsider nwrestrictians m mwnhintop removal - especidly objective limits: an 
the size of valley fiIls - cannot be justified on economic g m d s  Studiw prepared for the DE19 
cmcluded that limits on valley filts would not only have ignzficant enwronmmtal benefits, but 
also that the economic cansequences w u t d  be maderate, or ~eiativet y ~nagnificanr Even a k r  
the first economic study was rewritten for the DEB in order to be moFe sympathetic to the coal 
industry's concerns, the second version of the study concluded that the economic casts would be 
small 

As psrt of the progmmma~c EiS e f f o ~  EPA conrr&ct& with &I1 & Associates {H&A), an 
economic modding firm, to model the ccommie impacts ofthe verious altemativeg - stdl under 
consideration at that time - for restricting the size of valley Fills In a Decenlber 2001 '%rial^' 
report to EPA, H&A conc$uded that even the most severe restriction on valley fills studied in the 
repoM - am thar b a r d  fills covering watersheds more than 3 5 scfas - would raise rhe pnce of 
coal by only % I  par ton and raise the cost of electricity by nt few cent3 per megawatt-hour " In a 
March 2002 slide show presmtation to senior EPA officiJs in its Waslungton, D C 
hewkpmtera, EPA Regron 3 officials characteriad these sects as "a min~mal tmpact on the 
pnce of coal" and "vutually NO impact on nlwtrztricity pnces "" The prewntatton revealed that 

* Sufftczwrt coal reisenles appeat to e m s  under the 250, 1-50, 75, and 35-acre restrictron 
scmarios neemsary to m m  demand during the 10 year study period 

r Kestitri&(mg valley fills to 225, 15O,7f, cx 35-acre wa$efSheds wdl incease the price of 
cod by only %Ikon under e ~ ~ h  respective restriction scenario 

* RestPicttng vdtey Bits to 250, 150, 75,  or 3$-acre watersheds wrlJ increase the pnce ~f 
electricity by only a few centsfla4WNr under each respective restriction p~enario '~ 

Another EPA draft study, dated April 23,2002, concfudea that, even under the most restrictwe 
option stu&ied - hmitinp the size of valley fills to 35-acre watersheds annual average impads 
to total statewide empbyment in Kentucky &a$ West Virginia are no more than O 3% of totd 
year ZOOO em!mpiaymm% In addition, &firs shidy Found that there are no 'notable diffewnws rn 
fwholesde ctlectnctty] prices or gmeretinn levds among rtte ntitemative ~resttictimsf due to 
the compatlve nature of the energy markets '"' 



Apprentiy because the emf ~ n d u ~ r y  was unrh8ppy ~ 4 t h  the condusiom of !he first "fibal" 
t eport, Hill & hssoclates was dirocted to reopen thetr study by conducting a "senstivity 
analysts" that canststed mostly of intervie.*vingc;oal company ofRciais to incorporate their 
opinions of the economic effects ofilmtnng &e size ofvdley fills. " Even with this industry 
tnput, the economtc consequences ofi~tnirirrl~ tlie size and iocation ofvalfey £ill$ was h n d  to be 
minimal 

Thus, the May 30 DElS finds that "in mast stmations the restriction would change the price d 
coal to leas than one dottar per tan," and '"Elhe price of electricity v~ouid continue ro nse 
approximately 1 to 2 percent wmss the aenmios, t& 
&%f on *"' Even after adjusting the models b a d  on the coal industry's inputs, the 
change tn the prxe ofcoal rose to only two dollars a ton 

Morgan Wurldwidide Consultants, k c  ( W C t )  conducted an analysis af the economic reports 
As OSM's Mike Robinson observed in a f anuary 2003 ts-mail, the MWCI andyis  concluded 
" it is evident that the 
shownly diEmnces of 

vslley fills had been produced - a backgtmnd memo for the agencies' "Communicatians Team" 
dated January 16,2803, warns that "{a]s part of rhe studies conduwed in conjunction wth the 
DElS were studies to asses the economw tmpacts that would result from t mplementlng ticlctl ons 
con 
that 

Therefore, one ofthe coal industry's -and this administration" - primary reittonales far h h n g  
to rein in the worst abuses caw& by mountaintop removal coaf mining is refuted by its own 
economic studies 

The envlrunmental anif ecnnonlc skidim pepwed for the mountaintop removal ptogrammattc 
EIS do not lend any support to the admlnistra2im's proposed "Preferred Alternattve" that would 

"~lthotqih tjr Tias It'' WLA %;(t& states tht sl&&&det nrcert~gs Bere hrld wrth .'met~rbca of Ilx 
emimn~nenrat mrnmanky. rqmw-Wn.cs from academia. p r 8 m  
wprcscslurr~va t'mis ak coal m l m g  m&w@ '* wder tllcl lw,&ng 
the repofl s~8les r h c  "[sllrorllt &er the itlrtral 'krskItT tnetllng aithrs projec~ a teamair&chrucaf spzcrnli.;ts r i m  
W$f l& &fiocintw mad8 wtpnriltc %W(S ZO i&fb 1 d 4  e d  r m m q  mnipcs io r&zbw~h uclrlaf "ori-&-gmlmd" 
~ q m t s  cqxmmccd amf pmjocted due ta +zIiq fill F C ~ L ~ ~ A ~ ~ E S  Cua4 ~ ~ ~ U C C I $  f e p ~ ~ ~ e n t i n p  nmm%(lmne& 6O%i of 
the nFfccted a~i&m nrmm tonm$c 1%) srw~tlrcn~ West Vir$rnb mi mxfeaslcrn Kcnn~~kck, were % tsrtcd :d' DEl$ Ahpp C 
"Piwe I I  Sludv" at h 

h n t m  10. 2W1 
%~auft~rrrlap Mtr~tng, V&cj Ftfl DEB Bi~kgraund Infonnalton for Coitin~trntc&tons Tam hnuam 16 2M7. p 
2 (cmphasls added) 
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of misting environmental Iaws tirat limit the s i z  *:and locatinn of valtey 
fills In fact, the studies suppart the opposite conclusion mtwntaintap removal must be much 
mwe smctty Itmwl to head off addtttand md rsigtficant dwa~tation ofthe Appalachian 
r e o n ' s  natural resources - and tfie commmteies that depend on those? resources n w  and for 
future generations 

The DEFS repments a whcrlertate retreat from the promise m d e  by the federal government in 
1998, when the agencies involved pldged b develop a programmatic B E  to minimize to the 
maximum extwt practicaMe the eovironmental harm cirused by mountaintop removal and valley 
fills - nor prolong or exacerbate the problem The DEB sfso vialat% or calls frrr changes in 
ion&-standing environmental prdec~ions that would vioiate nummous federal envtmnmentat 
laws, including the National Environmental Pdicy Act, the Clean Water Act and the Surface 
Mining Cmtrol and Reclamation Act 

As stated above, the DEIS must be rewritten to ccmslder substantive alternatives that would 
minrmize the environmend h a m  cmwd by mountkntop removal and select a preferred 
diemathe that would truly protect the resources and people of the reglm 

Daniel Rosenbery 
StaE Attorng 
Nahrat Re$nurces Defense f ouacil 

Fred Sampson LIZ Garland 
President issues Coordinator 
West Virginia Environmental Council West Virginia Rivers Coalition 

Melaesa Sam& 
Senior Dwctor, Water Resources 
American Rivers 

John Blair 
President 
tr&y Watch, Tnc 

Ed Hapkrns 
Environmental Quality Director 
S i m  Club 

Norm Stanstra 
Executive Bircxtor 
West Virginia Citrten Action 

Julie Sibbing 
Wettands Specialist 
Nation& Wildlife Federation 

Bob Pmiasepe 
Chief Operating O%wr and Acting Senior 
Vice President for Pub! ic Policy 

National Auduban Society 

Sam Zdeb 
Legislative Dircetor 
Friends of the Earth 
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Janice Nease, Cod River Mountain Watch 

December 20,2003 

Coat River Mountaln Watch 
Post Office Box 65 1 
Mitesville, West Virginia 25209 

Mr. John Forren 
Unkeb States Envlronmnral Protealon Agency 
1 650 Arch Street 
Phlladetphia, Pennsylvania 191 P3 

To Whom It May Concern: 

Cod River Mountain Watch is a h a 1  grassroots organiratjon dedicated to 
and enMronmem of the West Vlrglnia coh!fieids 

also promain9 vibrant and mstainable communities Our members and staff 
all have deep persomi cbnneaions to tha mountains of West Virginlab Virtually 
all rrf our staff mzt members have personal ccaneections to the coal industry. 

Our urganfsatian feels it is tragic that the hard working miners and families of 
this region have been forced to klieve they must destroy the physical and 
social fabric of our communities in order to make a Ivlng. #% firmly klicwe 
that this situation Is not accidentaf, nor is it the inevitable outcome of economic 
clrc&m$taoces. The chrontc ~anornlc problems of central Appalachia &re the 
resutt of extractive indastvy's economic dominance over the region, and 
mountaintop removal coal mirting is Its poster child. Re people of ceMral 
Appalachia are hunters, fishemn, farmers and woodsmen in additian to coal 
rnlners. It is truly a shame that people Rave to choose k m e n  hding their 
famifies and destroying an ancestral hunthg ground. If other employment 
ap.pcnnmities existed in our region, we belleve our people would take them 
rather than flatten their mounralas (and forests. 

Against this regional and organ/zariona! background, Coal River Mountain 
Watch offers the fofaliowing comments on the Draft Envkwmental Impact 
Statement on Mountaintop Removal i Valley Fidl coat mtnlng: . 

Though the EIS is an enormaus document that includes many detailed sdtnMc 
nudies, we believe the fatal flaw in the statement is readily apparent in the 
executive summary, This flaw is kfi thi! very ~tmcture of the $tatemem and 
reveals the i&uence of the idustry in the pruigamtztion of the decument. 
Unfortunately, this flaw urtdermfntzs the hard work of the scientists employed 
by the study* 

Foliovving standard procedure fur an EiS, the "no action%ternative w u l d  make 
no changes to Phe ex!xlt;tkg pmicc  of rnounthinbp removal coal min~ng. Coal 
River Mountain Ml&h adammtly argues that f-or tha E1S to be a credible 
document, the abolWoa of mounQintop removal must be vigorously evaluated 
as a legldmate afternatlve. The kick of an ablirkm optton is a glaring omisslon 
that palnu to the coal Industry's infiuence in the preparatim of the EfS. 

Two of the "hction" el%rnatlv@s muld build on exlsthg pieces of the permitting 
framework. The "mion" alternative &at wutd dlrnlnate the so-called 
Natlowlde-Zl parmlt and sub]M all pennits to a more thorough individual 
review 15 NOT 9n acceptable concession to the envinimentd community. Coal 
Wver Mountain Watch believes that thls "mion" alternative shorrld be Imposed 
as a MINEMUM interim reform whiec other proposals are consikred. 

An *actionu slltefniltive that would permit all mlms under Nationwide-2 1 Is 
bla~nt  pdnde\fing to the coal industry, Cod River Muntaln Watch believes that 
the Na~bndde-21 pernit is, in fact, illegal under existing mintng laws. Our 
organbation is cumrttfy patticlpating in lftltigatbn to estabRsh thls fact. 
kgardfess of its legality, this pemit has been reek!essly applied to surface 
mines throughout Appalachia, allowtng t h m  to operate without proper 
oversight or safeguards to the public. 

The reason for inchding this alternative, we Hieve, is that It creates an iitusion 
of what the coat industry ltkats lo call "balance." It is wo&h repeating that we 
W NOT regad the @Itmination of Nationwide-21 as a concession, The itlusion 
of balance played out in the E!S public Rearing heW in Chdestcsn. The coal 
industry played its papart by arguing in favor of the Nationwide-21 permit, 

- *- 
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Concerned citizens largely refused to piq  their part. instt?ad d arguing in 
favor of the option ta eliminate NatIonMde-21, moa argued that the US is a 
flawed document. These comments ranged from the wetic (the 8 5  is a Lhamc 
and a sham") to the blunt fqthis ir biiIlshit9. 

the EfS h a  a boift in e s c w  hatch far Its creaton. The thitd "aerion" 
afternatbe i s  a vague statement ca@ng for more cooperation between 
permi&ing agencies to expedite the review process, This option is truly 
obscene. This optbn contradicts the volumes of scieMc cadena included in 
the EIS, all of which testifies to the advrtrw effects of mounralntop removal and 
valicy Rlls on the enviranment, She vague generalities of the oNon and its 
emphasis of expediting permit rweviaw are blatant c;lh to the coal industry. The 
antin Issue of mountaintop rmaval cad mining has arfse~ because the 
industry has expialted similar vagaries in the Surface Mine Contrd and 
Reclamation Act. 

If adopted, this "actian" alkmatkrt? would have no $ueubstmtial difference from 
the "no action" alternative. By choosing this Iml haion altetnatim, the E1S 
authorities can complete their batante charade. They ccan chmse to "act" by 
adapting a proposal that will allaw them to take vlrtuaiigc no action. There 
would k no substantial changes to current rn@un@intop nmoval pmdices, In 
fact, the proposed "act1orr" w u l d  drectly cant ib the purpose of the Ef5 and 
the extensive sckntEfic data included in it, 

We an dismayed by the EtS. It does not fulfill its court-crclend mandate. 
While the science in the statement testifies to the adverse Impacts ttf 
mountaintop removal, the summary and proposed alternatives does not 
honestly consider that evidence or the impacts of mountaintop removal on the 
citizens of eentrel Appalachia. 

Coat Rivet Mountain Watch believes that muntaintop removal coal mining is 
human, economk and ecological disaster that should be completely abolished. 
The Natiowde-21 permit should be eliminatcrd as an initial step towards 
reforming surface mining in accordance with already existing Jaw, But this 

step in no way adequately addresses the needs of coalfietd residents in central 
Appiafathla. 

On kkalf of our members, st& and board of directon, 

Coal River Mountain Wcltch rec6mmends that the Draft El5 be rejected. Rather 
than make cosmetic rhanges to exktlnp prmitting policies and procedures, we 
recommend that the RS provide IeMetship in $weloping new standards for 
coal minlng. For the El5 to be regarded as a Iegizimate document, it must 
indude a thoraqhly evaluated plan for ahllshhg mountaintop nmoval. 

v- 
, Executive Director 

4-2 

FsN Price, President 

*- 
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Robbie Pentecost, Catholic Corniftee of Appalachia 

BOARD OF bmcrm 

Whe Yq 

Whereae, th)s rernpwl of rnouWntPps has resubd In mvere end ~ d a m p o  to the homes of paraom llvitw In th-9 namby 
communitiaa, abng wilh damage to wab, the bcmbardmg dMGlr hdmos with flyrock, urrd mashre amounts of &st, and 

-- 
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Bob Perciasepe, National Audubon Society 

1 l50 Coanech~t  Ave, NW JtiBO 
Washington, D.C. 20036 
Tcl: 202-861-2242 
Fax: 202-861-4290 
www.oud\tbOn.org ' 

John Forren 
U.S. EPA (3F30) 
16% Arch Street 
Philadelphia, PA 19103 

D e r  Mt. Forrcn: 

Of particular to concern ro Auduban ia the impact af hfT'UrVF on Cerulean Warbkrs. Audubcla is ow of 
several group$ char have petieioned rhc U. b fish ik. Wldtifc &mice @WS) t6 List the species as thrtatuled 
under the F~tdangered S p i e s  Act @FA). AB the FWS hae ~~Itnowledgcd, dre Cerulean has experitneed a 
precipitous population deciine over rhe pst  36 years. This dtriint i s  due to loss of h&ht both in the U ~ r e d  
Srara and Sauth Amcriea. In our January 21,2003 coaments $ubmitred tu the FWS r 
for rhc C e r d m ,  we emphasized k t  one of the major s m r m  of~~~i'mt and future habiat 10% is ~ d c e  c d l  
mining operatiam in Wet Virgiraja 2nd Tem~ssec, the core ofthe s p x k s '  popuhtian abundance ;End 
bncding wra. Thee mining opcl-srions &troy tho forat habitat inhabited by Cetulema Mining in recent 
years has led to an increase in thtdeciine of &is species in the Applathim region, and continued mining 
oprrairons, as proposed in the d d t  EIS, will only increase &t awd for ii~rifig tfic sped- under &tESA. The 
draft EIS fads u, adequately ~ d d r e s  is mporanr issue. 

The god of NEPA $ to emure infanad dcdaim-making regarding pr 
nffest the enviramenr' To achieve &is pi, NEPA requires ~pdea! w tske a 'hard tookn pt che 
tfivironmerrd cansequenm ofthe proposed action b e h e  it is mken. This meam ttLar an E[S must fuily 
d i b s e  environmental impacts; consider a reasonsbk rangeof altcmatlots, indudmg atnrmtives that 
minimize e n v i r m d  ~ILLPCM; M y  a ~ ~ l b s ~  cumuhdvr h p c u  of the propod acnoa; md assess measure 
to mitigate unavoidable environmtnml &ecm. The draft EIS Eaik to m a t  tkw requiremmts. 

First, the DraCt EIS fa& to f d v  $isclbse h e  effect~ dMTbWF an miarnmv birds, includinrt Cerufean 
Warblers. Cerulean Warblers &ve suffered a precipitous dwgne k papka&n owr theWpt 36 yeas 
Because of thh dramatic drop ki populnttion, Audubotr and meral othmconservrtion orm~~izarianshve 
peeitimed rhc Fish and ~ t l a ' l i ~  $&ice PWS) to list the species ss & w e n d  under r h i ~ ~ .  In r e i p s e ,  
the F W S  determined thar suEticient idormadm w a  provided ta unden~ke a smw review as required under 
the ESA. That review is still onping, The core of the @etule;an's heeding mge i a  largely within the EIS 
study area. Sihce C e r u ~ ~  require large tmas dhracc farm for sucm&d h r d n g *  rn6untsizrt.ap minlfig 
within the study area will haven drama& bogative mpset m & ~ l h  Rewwdt carnpletcd in 2002 b y h .  
Weaklaad and Wodd at West Virginia lfniversiry provides tht beat in farmah to dart an the &em to 
hruk%n WarbLur &om rhe: f a a t  loss iuld liagmmttition &%tawrr with mcfuntain tap mining. 
Inexplimbly, this m e m h  wag not indt~dcd in the draft EKS, even though it was gvailabfe at the time the E*TS 
wers prepared and rhc PWS arangty utlr tha it be included. Bemuse the dr& QS fails ro iadude the 
Weakland and Wood rescrrcfi - rfie Cst ~zie~tiirrcinformsuon avaikble - the E S  &Is to fully disclose the 
eEecn o F W F  on GEmiem Warblers. Similatky, t6e draft ETS also faiis to f a y  disclase r h  curnularive 
e @ s  of pmt td ptojmrd funm mining on &dm. Xn prdcullar; the EIS %if$ tr, acfulowiulge h t  the 
Gruiean is YE& au the US. Fish and Wiidlifc ?hmim's (FwS) ;LMYZ Birds of Cr,mntiion Concern. Thnt 
list indudes all opecies fbr whi& spedd rnanagcment acLCEibh~ and h a b i ~ t  m m a d o n  actions &odd k 
undertlrktrn by federal qpcim in order to avoid mn&ud pa%sulatiiob decline and patentid future listing 
un& the ESA. 

Second, &c EfS f&ls to carzsider r " m a &  msge o f a l t c m a d ~ "  l;s requit-cd by WEPA. The dtcrnacives 
coddered in &ti draft EL3 ace mtrdy d i&mt  v&adon$ an replawry strcamtiaing. The drafi ETS 
provides no altrrniltivc thrt indurlm p~aacrdag m c  important habitat areas from mining or ch-g zhe 
methadsaf mining or mitiptian in a m y  to minimito, with crr&nrg, cht enuiromeatal c c m c q ~ ~ n c c a  OF 
MTMNP:. This i s m  mly a viofadon ro dm bc contrary to the rtdement. 
agreement that was rht impetus ffar &C uds alrunarivcts that protect some nGgrarory 
bird hsbiat f r ~  deruerian is elso vi cr 131% which rquirm rctdzrel ag~11clr~ to 
cooperate with rhe WS in order to pramox the ron~uvadwr dmjgraeory birds. This draFt ET5 should be 
withdrawn and a new U S  prepred t h t  include additianal altrrmadvm including a envirdlynendy 
preferable dternarive that aru\lpzes changes to cwrm mi&g prptcires thar emure habitat toas and other 
sdversc ~ffects are minimized. 

aread might h r e p i d  
with gradand habitat br *met  
habitat typt to  an&^ is s d e q a  

d Ordean Wdders in partidar, will 

thausgnds of p n  E r c f i ~  dta$le habitat for &r&ans is msmbtkhcd. Miciggtim Is  r d i y  not pa&% a 
point the dmfi 335 frills co wkncw1cdge T& oslIy option t h e  CCXMS r b e  to mit@tim is to idendfy core 
areas fat CetuImnr and other migratory buds and h n  rninhg in those areas+ 

In sum, the draft EIS faill ro ade 
migratory birds within the study 
exia. In addition, the EI1S hiis t 
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Judith Petersen, Kentucky Watewitys Alliance 

Thank you for considering these comments. 
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and will enfor; this rule - tnd until &h the as C m s  enacts k$slation to change 
the CWA and eliminates this vital portion of the Inw intended to pmtcd our streams fkom t h  

em- 
, . -  
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We opposc any e f f i  to grant the Amy C o p  of Engineers tht authcrity to issue permits for this 
dcsoudve pr;mice We oppose any attempt to allow wslerbodias to be filled by a wide m a y  of 
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Bill Price, Siem Club -Appalachian 

Mr. John Forren 
E rwlromntal Protection A 
1650 Arch St. 
PtrlInd~1pNa PA 19103 

We are sppcd to m tM v d d  W m  the Im md r m l o r n  

* AppoAmatdy 1200 milts of heactwater s t r m  " w e  & a l y  imjxtes% 

- - 
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by 
rcmmalntop rmrrlavat and d e y  fills kxtweri 1992 and 2002. From 1985 
to 
2001, vallq Ws cover& an stimattxt 724 strm nliles. 

.-s ---= 
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reprt in order to Idwttfy wys to Mtpt protect OLK land We and 
people, I n d d ,  the studies conlairred within thls 5 , O Q O - w  d0c:men.t 
show 
tM the dunqy c a d  by mountaintop r ~ m v a l  mining is m r c j  Wprmcl  
and 
severe tlm prwiocsky hovin, flovvwei the DEIS ignores the evidence anb 
I m t d  facma on issues of ' ' g n v a n m  c?fficimqn and the rxxd to 
"provide a for more pr&ctabfslt. btsbms a rd  mine planning 
decisions " 
It ignores the real problem fixing the region. 'it ignor~ tthe science 
and 
widam about dm! nwur~talnrop r e m a d  mining Is doing to the 
A p ~ ~ ~ ~ a n  
R@on. It  Ignores the p&Ws desire for dm water, h d t h y  
environrrwt 
and sdecomrnunitie. I t  irj a blueprint for the continued dwatation of 
Ouf 

honlcs and er~vlronfnent The Sierra Club wtdd only be able to support an 
dtemaive tkw minimizes the severe impwts of mountdn top removal 
miriug. For thae rmm, we appose di three rcomm~?nd;ttiom of the 
Draft 
E nvironmenrat Itr~pacs  study^ We urge t the E PA to rwvaiuate a fill1 rmge 
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A t~-stiry;Wc>ridclS, ml 
,corn To: R3 Mowt;ltntu@ EPA 

cc: 
01/02/2004 1023 S&jjest: Attention: John Porren 
PM 

A Lasting Wodd @LW) 
P Cl.  Box 1824 
Crystal Lake. I &m& 60039-1824 
J ~ l w y 2  2009 

D m  Mr. Forren: 

e m m t  of time studying amJ rwiwing the 
Envkommd f p ~ c t  Statmmt @IS) on muncalntop r e n ~ o d  md vrdley 
fills. We t w e  dlsc& the h u e  of mountaintop remrsvaf with nolecl 

or t%urMt?nud, and wiih r aM of the K FTC stewing 
comnlirtw. We have dso list& to shailw argments from coal company 

--."."- h 
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, West Virginia Highlands Conservancy 

W e  s e  oppost.rl to my c h g m  that muld 4 n  the L a m  iuzd r@atiut-hs 
that p o t ~ t  clean water. In pa%icuiar, we oppose the po& to 
char* the s t r m   buff^ zone mlr? that prahhits mining xtivity dtMn 11-10 
2 00 fept of S t i B r n .  

FROM: Cindy Rmk 
HG 78, B m  227 
Rock Cave. WV 26234 

P ~ O W  & f i :  (304) 924-58@2 

Job P m :  

I wwty FOLK @ r i d  af 
the Lit& 24,2003. 1 -  _ 

, -- 
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Donald RatliE, Enterprise Mining Company, LLC 

f ulry 2% 22003 
Hazard, Kentucky 

Thank you for aNowing our cornmen% to bbs submitted. 
ENTERPRlSE MINING COMPAldY, LLC and its rninen art4 
proud to be part of thb pmcsss and to be provtding scanornical 
energy to millions of Americans. 

Enterprise Mining Company, LLC 
1 L 7 Ma&mn Avenue Suite 2 
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I:rcvirtmmcn&i Rotwtmn hgcwy. Region 3 
lbRl Arch Weet 
[)kilir&l&iu, Pcnnsylvaats 

licntieinett . 

We wria tr, supplen~crtl the e m e w *  m the RIR El3 for klnatrrtlrjntnp 
MimaQIValley Fiji sultmikkbcd by M ~ G  211 c(rtxwpv8rioa r dare e?nT Dtte"c.mkr .W, 20113 

.itriccly phibit&. We urge that any c9lhns a l m t i v c  wwld tra: itrhi 

'l%rrrsh, Kentucky QwnI.krir$. Ac&dian 
F1y;aclt.r llnd x~hw d their pyrulatior, last 341 years. 
Ftmkr, this awil is  , very ~iensinive ~ ~ e s  nf which ihere a motarc 

Cerulean WRvhk me of the most 
birds on the plmet, The &dve'rff~t r m $ m t b  on rr rrf  &is; mkmd&rap mini% k dwummkd. hy k 
stu&cu wporlea in tIhc m i n  mmmw &&r.  BE^, p 1 ~ ~  JWI troll &L this mini& will ~dvemly 
irapil~:t JXQdK)I3 acrm of i@ mc>untslilv'rirlge haMlaft. Scien;nei#c c$tim&~s$ m that. nwr &n ym, then: 
will. hi: ii d c w r  135,WO birds, which could WH be arm &a& &is 
Ccmm~wily, $1 r$ emntirtl that envmlmcnlrit comtntinba bc imIud@d 
IEdoptcd. 

vci;tnc B m m  L nctt costcffcclfve 
of prounrlvvlrfee: prt$tectbn of 
kw). It w w t d  coqt g0lierntnce.m 

un ut&d Ix g8sned fmm rlc?mo@g them. C o ~ h ~ m t l y .  if the mining ovcrburdcn s p d  cam11 ?% 

n clwwhm, the miaing prc@xt stmuEd not Ix c&d OWL 
1 11-9-2 

Con.Mmkinn &wfd &m be given to de$&wdnn of .W&G visas and k&t, nsrmral 
wmatb%%al a&vim from mnus1Iaininp mining md &slr~yed watt5 ~ s n u w a  rhrr r e p a n t  hlu 1 1 1 -7-2 
mreatbnal ~ s o m ? r  &and tourist revenues; rhat am c t m  %at s%auId dm be @ken into ccmsidefatti<&tl, 



Virginia Reynolds, Tennessee Ornithological Society, et al. 
P' 

rcklnng LO the C' lQ Rep,  40 GFK $502. that it IS arbm 
afternatives, the cc~urt lictd {hut artificis\ily narroaing his 
rcsscrned decisionmiking and cmnnt be upheld, citing State Fwn~ " Then. in the Almsas c&%, it was 
held ~h,zt. whiL the agency must takc a "hard look" at the facts, 11 r;tt that "hard 
look" showed and not "ignore what it ww " it is in~wuetivt! that i , the Court, 
through now Mr. Justice Kennedy writing for the Ninth Citmit. held in a highway ca.w that a two lane 
road must hc cvdluaced. That would uamtak to a different type of moontaintop mining applied 
herc. i.e one with environmental constraints. 

It appears that hew thc lead agency is being d~rcctcd iti limit its considcratJon of 
allernnrtves and would not hc laking an action hasd on the known md establisbcd fitcts, i.c. muld be 
ignoring what the rcqutrccf "had Inok" shows. Thut is a virilnhon of APA rts well as NfiPA and i t  
would appear should also he a violation on the pan of the dl'icials &recling that vviolatnm. We do not 
helicvc that $5 an action the Administwtton would inlend be taken, cspccially at times like thus. And. 
lurthcr, in times Irkr: t h c . ~  with the present hudgtwy Itcficits. it would uppear the government should 
avoid all ilctluns that m not cosl-cflcctivc Ib r  that reason. tks coblmcnt$ are being wot lo 11% 
OMB 

1 ur thc above rcawns. tho= comrncnts arc subrnttlcd in bshaffof Ute Alab.&ma 
Audubon Council, Alaharnn Envirofimcntal Council and Alabama Omithologkd Sc~iely,  which have 
an aggrcgale 01 over 1 O.(XIO rnemk:r,c in Alithama and sunwnding states. F x h  of those organixaitom 
is strongly concerned over prtrtectian ol all nf our natural ~~.FOUIT%~, and, for the same reasons. thcs 
comments are concurred tn by the undersigned a~ an ittts~sred c i t i m  and taxpayer Your consider- 
ation will he greatiy apprec~atcd. 

1st Roherl R. Reid, Jr, 

We write w behalf of the undersigned groups, rupresanting thousands of citizens across 
Tennacace and Kmacky who are concorned about the harmful impads that mountaintry? 

idequate & address &atc impactt &d that ppntinent infomtion was not musidered h I 1 -5 
the fcrmuletion of this document It is om opinion that  the^! inadequacies we sufficient 

& 
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1) h&nde d reftYWIit 

----- 
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progamsprogams and&odetfokcf comiffdmgive mi&~G bird planning eff& such as 
Palmers-tn-Flight, U.S. National Shorebird Plan, North Amtr i~~d  Waterfowl Msnagernent Plau, 
Nonh American Colonial Waterbid Plan, rurd other plaPning efforta, as wdl as guidance from 
other somcts. ineldine thc Foad and Amicullural Oreanization's Internatid PInn of Action for 

- ------ 
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far the 
The ~ ' ~ d u t i t s  
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does not justify replacing mature forests with e&ely long-iastkg, pax-quality, a&- 
succcssianal hamts. Maintaining wtcDsive tracts of mature deciduous forests to ouppofl the 
high diversity of matrveforest birds, many of which are high ccnscrvation concern species, is 
one ofthe bigkmt PIF conservation priorities within the EIS study area. Wa encourage every 

------ 
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I-, West Virginia Chapter o f  the Sierra Club Seth Shteir, San Fernando Valley Audubon Society 

Rd 1 Box lB3-A2 

SShke~rPauLcum 
To J chn  

Forran/R3/usEPA/USoEPh 
12/24/03 08 53 PH FC 

Eubj rct * P u b l l c  Comment 
On Mountaintog Rwm*?al-Seth 

Ghtelr, SCYAG 

Dear Mr. For r en ,  

I hope t h a t  tbls @-mall f m d s  y o u  1st gcod Plcsa1t.h and t h a t  you faunA a 
r e l a x i n g  way to  spcrd the h o l i d a y s .  

The current EIS 1s incctnplete i n  s eve ra l  a s p e c t s .  F l r s t ,  ~t f a i l s  t o  
aseess t h e  imgacte on rnlgratary b i r d s  such  a s  t h e  Cerulean Warbler 
Bwmnd, ~t does  nct address  the tact that 1200 miles of streants a ~ d  
hundreds of square milas of forested muuntaxns txsve been virtually 
f l a t t e n e d  by thlaj extremely deetruct i v e  minlny pract-ICE. F i n a l l y ,  
i r  
does nut lirclude any a a f e ~ u a r d s  Eor local  cvwuraunltu?s t b t  dr~snd on 
the 
region's nat l t ral  reecrurees 

S e t h  D.  S b t e r r  
vice president 

Sari Fernan& V a l l e y  Audubsl? Society 
14355 Nuston S t . ,  #225 
Shermn Oaks, CA 91413 
818-355-6429 

---- 
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John Snider, West Virginia Coal Association 

Good evening, my name is Job R Snider. Fof the past two yem I ham 

Arch Cod. Prior to that 1 h d  worked for fow y a m  In h e  West Vjs@nia 

over 25 years axperiencr, in &a field of economic development in West 

use devetopme~~. I nm a Certified Economic Developer. Today, I am 
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what ww Irappeainlt, daring the time frame 5ullfined iry tbe study. 

1. The popatasion of West Virginia i8 &clini@. It t no surlprim that &e 

six coamatriliw aro also 

2. The? TJnited States pt,ptd&on hw been for sevml yem changing 

ecommy tro a service oriented wmmry. 

During the time of thig work, we sw 

o off shore, We h v s  areen atzB contime i% stw a cod 

in Wyming. As we &ms this Issue today, we are se&g rncm of 

p v l d d  outside of the United St&@. 

3 .  As oar C Q U B ~ ~  chmg;es born industrid to servbe, we are 8346:1ng m y  

n a heavy in$uscry state which inciu 

Virginia hm Ireen impmM negatively more &an other 

hvl; a mom hmificsd economy, Many of our indwips ml minw 

&ge of a West Virginian has in 

severid years mmk quicker &m the rest d the country. West 

r job rtescribitlg what was et-ewtspiriq 

in the six gmdl mmrnutliga. if they would have Imked at Wwt 

a &oh, qr evm som athw areas of thgafnifd Sftltcs wllick 

i~ Ir8adtirm duri 

s m  pciaci, But in t[Xfq& m;n n ~ f  draw 8 v&id wondc  

C~XBUI mt, Olobd c~tldisiom ham nn aBet on dl wonojni~sr rrnd rnugt 

many of Ure, pmblem disc 

I 
We believe hat rt m&fied A l t e d v e  IJI a I h  &at capability, / 1-4 
Thank yau fus & f i g  b e  ta iista &I my p~~antaticm. 
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inia Society of Omithalo and August Bird Club 

"dyehr irEIs, J ~ d l n "  
eJspahr@l;AugustaM* T o .  R 3  Naunta I ntopiOPA 

d corn, c a3 
S u b p e t  Please st&p t h i s  h a b i t a t  c lest~uctton 

12/22/2003 2 1  54 
AM 

D e c e m b e r  30, 2003 

b a r  M r .  F o r r e n ,  

- 
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the s tudy area ~ u y g m t  a m s s ~ v a  irapd pe 
a u l t e  O f  

Partners  in F l lqh t  p r i o r i t y  mature f o r e s t  birds within t h e  92s ec06y 

7-3-2 scmwhaaat hlgber +i=ver&g-?ge demlty oE 0 . 6 4  pa l re  3 E  Peru'lean Warhlera p9r 
b a t  
h ~ s  ~Erudy m t e s  w x t l r i n  t h e  elraft E I 8  s tudy area Ln eaPtePn Tenneswa  
x f 
h r u  

LO 
&.-- 

t h a t  same amunt  having been lost. i n  the previous ten years A l l  o f  
d e n s i t y  e s r i m r e  is mars represen ta t ive  of the dens i ty  ov@e'yer t h e  s tudy 
A I & S  

t t r e e  
btrd species a r e  a l s o  claaaifi.;d as Birds of Cansarvatzdrn Codeern by 
t h e  
U. 
$ Pisb and WlldlzLe S ~ s v l C r r !  iOPFW 26021 withln the App31~ll"hlan Bird 
C m w r m t ~ a n  R@giort, which 0%-erlaps t h e  arm c ~ w n s ~ & t &  In the  d r a f t  
EIS 
3216 l lst  I S  mandnted by Wngress under 1'388 ar&anciwnts t c  the  Fish iind 
wlldllfe Craaervaxrinn Act: and Bei20tes species t h a t  w~thf lu t  a r id i t tma l  
conserwtzan  s c t i m s  a re  1 ~ k e l y  to beams  candxsates fctr llstlng under 

and e s p e z l s i l y  fox the  Cerulean Warbler, t h e  fo res t  a&.eciea af highest  
mmezrr I n  t f l is  a rea .  FIR ar t :  struck by the  fallilrX)1 of the  d r a f t  EfS tc 
adrlress t h i s  czxrrwnely impmrant  and s ign i f i can t  envircwrmentral i ~ a c c  

Khtle t.le d m ' t  have reliable estimbctas of the  d e n s i t i e s  of tnosr- of 
c ~ P I E T -  

p r i a r ~ t y  s p w r e o  in  the  reg~crt?, we do f-i~ve them f o r  Cerul&en l a r b l e r s .  
7 1 7 4  a - - -  
IS  ?he fo res t -b rcedmg bird ~ g e C i f s 8  wB a r e  m $ t  tmcerncld wit& because 
i t  
ha* suffcstm3 d r a s t i c  p .~pu l&t lun  dec l ines  ever the  last oeveral tlecaNes 
and 
t h e  c m e  of I C S  b r e ~ d i n u  r a e w  comeides very cisselv wlth I he EZS 
study 
area IF~gure.  I )  This $prmes has been p e t ~ t m n e d  Ear a ~ ~ t l n y  un&r t h e  
Efidanger&d Epeczea ~ c t  an0 is  a l s o  on t h e  U!3FWS1 wational txet af 
B i r &  
of 
Caime;crzv.stlcn Concern ( U G M  2002) 

11 The BE15 Ignsrris Rvai3ahle Gc len t l f i c  Oata Showin$ Ha(lgtli?r Bird 
Den83t1e.e arid Hiqher Potential Mssre  Erm Mining taiparzts 

Pwmt raeenrch hjj D m  W~aklanB a& wad (20021 a t  weet Vrzylnra 
University 
feu& the average densipy af Cerulean Nasbleta t e r r i t o r i e s  i n  I n t a c t  
tore8 t 
near mrneti a r e a s  In West Vasgxn i in  was O 45 ga l ra /hec ta re  (ha) W~umtng  
each 
territory p r n v ~ d a s  hab i t a t  Eor a pair  of b i r d s ,  t h i s  equatsa tf. O 92 

-- -- 
Ulm even more c s r u l m n s  would have been in@acte& in t h e  l a s t  dwade  
and 
the 
same number wculd ba I q a c t e d  In the  next Ei ther  a e t i m t e  s ~ p r e s e n t s  
an 
unacccgttrble 108s. 

P&rtn&r11 1 f i  Pl ight  ( P I P I ,  a s c ~ @ n C e - b ~ s d  initmatrue dadicaeed t o  the 
w n s c r v a t b n  of. ianckbirds in the weetern hemisphere, e a t i a a t e s  tke- 
global  
p o p u l a t l ~ l  OE Cerulean Warblers, & a d  on relnrive abufidence Essckmatel; 
derive& f r o m  19Ws BreeBing Bird Survey &&a, t5 be roughly 560,000 
lndlwiduals with 806 of the $x@uPati~n breeeing Ln the atwalacblar? 
raglan 
which gncowpasseh( t h e  study area  (Rich e t  a 1  300-4) AiVglyrplg &s~miLar 
method%, 886 s u m @ y  aa ta  ~ n B l C , l t w  that the averaga breedmy &;.nsalty Of  
Cerulean Warblers across t h e  Nartbern C m s r l a n d  Plateau phyaicpgrapnlc 
area 
during the L990s was 0,069 ~ ~ r ~ / a c r i &  (Rich e t  81, JW4 Apwndix B, 
R~wmberg  and Blancher i n  grec9) Thew? ntxmbars rndirxtp that rowhly 
Y% 

o f 
-2-5 the  w o r l c l ' f i  cerulean$ w r b  lost 88 a r ~ i s u l r  CE rnlnlny pulr~nittsd dt~riw 

t tie 
1892 t o  21162 periad and another Y% will be l o s t  berwem 2003 8 r d  2012 
-k- ' t *  
I i IVU L U  

the level of mining that d r a f t  $IS p r o j e c t s  i n  t h e  next deeaBe cmte t o  
?ku i t~un .  In additarm, we f e a r  t h a t  in a region w t m m  Cerulean Warblers 
p r e s e ~ s t l y  OEGUT In awh high &mlties, the  breeding h a b i t a t  could 
a l YP%& 

be sa tu ra tad  and the  indivl&uals  &if&~l8c@d by n~inr;g w m l d n ' t ' t  be ab le  
to 
f t a d  ww areas of high-gua l i ty  brseding h a b i t a t  t o  mlonlre If t h i s  is 
the  
case ,  the re~i~r&ucti\re r)otentsal of rPlOSe Wlrs  also w l l l  be 
cumljrgmla;ecl 
en& 
the rrtrz2xty of the  gcspulatron to recover w i l l  be reduced ao s renrult 
I t  I S  xmgortaat to note t h a t  these estiwnaitse of Cer?rulieilb warbler 
popularinn 
lase substantially undere8t1nrat.e the  actual l&p&Gt uL; ~ ~ k ~ ~ ~ k < ? p  
mining 
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mountam and r ~ d g e  to@. Cerulean NarbSerrr p ro fe r  rxdQetops wrlfian 
13% $e 
blocks ub: mature fo res t  (Waakland and W c r d  291321 In add i tmn Drs 
Weaklanai 
and Wocd 120021 Found s i g n i f i c a n t l y  reduced J ~ n s l t l e s  ct breedtag 
Cerulean 
Warblers In f u r a t  Eragmented by mining and In fo res t  adjacent  r o  mzno 
edges u;e f l n a  ~t dksturbing Bn? urlaccsptablc t h a t  o r  Weakland and D r .  
W ~ ~ c l ' s  research was not included In the  draft EX& docitmeat when as know 
t h a t  
~t was made ava i l ab le  to th&% who were involved ~n i t s  develr~pment 

W e  beli@ve t h a t  the d r a f t  'US prqccct lon t h a t  an addltzonal  3 4 %  nf 
Eoresr 
wl l l  he l o s t  between 2002 and 2011 rimy s ~ q n i t i c a n t l y  underestimate the  
impact cf mining on har8wozlr9 f o r e s t s .  Not Only do these  fxgures f a i l  t o  
lncludp an astlmallr of t h e  cumulative loss of C W ~  f o r e s r ~  frrm va l l ey  
E l l l  
~~~~~~~~1-nfi, they a l s o  do not take I n t o  ransideraclon i h r  sn t i c lga red  
2ncredP-e In f u t u r e  deiaard f a r  Apgalacblan coa l  due t o  t h e  planned 
r w s t r u r t l o n  a f  f l u e  gas deawlfurizatfon unr t s  isrrubbers;  a t  a x l s t i n g  
cca l - f l zed  genemt inq  p lan t s  In the  s tudy a rea  /TVA 2002) Pclr example, 
the  
d r a f t  81% pm;ects  tha t  Tennessee w i l l  issue permxts ctiuslng t h e  30os 
of 
4,194 8c ies  af  forest i~ 2003 through 2011, when w e r  4,000 acLeS df  
surface 
m t n i n g  permits  have already been approved hetween December 1 0 0 2  and 
Qctnber 
2003 iSxddell 2C04) 

The only mitigatl-an a f t e r&  In tb d r a f t  l3IS t o r  t h e  des t ruc t ion  Of 
lax ge 
areas of b lu lug lca l ly  d lve rse  hardwad kbre8t heb l t a t  by mmmg 
Dp2Td i: I <'S*8 

i s  a strygeotzon t h a t  the  denu&d a reas  could be reforaste.3 a f t e r  
ogeraclons 
cease Whrle r e c e n t  researph lndimtG& tllat ssme forest  carnraunltiee may 
br 
rewatablxsbea un reclaimed mine s i t e s  (Uoll e t  a l  2DOl), the  d r a f t  RIG 
concedes t h a t  m i t l a t i v e s  to imgroCi8e the  establishment of f o r e s t s  on 
rec la~mad  mrne $ i r e s  tram? aniy recently b e p n  and " t h a t  i t  would be 
premature t.5 atLempt: t o  avaluate the  f iuc6eS~ of these  e f f o r t s  a t  thxs 
t LMG" 

Tn addxtloa, the d r a f t  61s spares  t h a t  'as post-wine? s l t e s  w i l l  l l k c l y  
l a c k  
t h e  requ l remnts  o f  s lope,  aspect  and soil moisture ns&ed fez 
cove- hardwood 
fo res t  c ~ > i c t m n l t ~ s n ,  ~t la un l ike ly  t h a t  thase  particular comai%mlt~rse 
can 

be 
re-established through reclamationu.  f t  w i l l  cake many decades before 
rheas 
expar~rntzntai f o r e s t s  mature s u E f ~ C l a n t l y  to aeS&?98 whetlrer they will 
pruvi de 
s u i t a b l e  breedlng habitat for  Cerulean Warblers o r  any o the r  z n t e r m r  
forest-bredi-dlrq b i rds  af cancern Evan i E re fo res ta t ion  was  de te r  mined 
to hi\ 
the  p re fe r red  m l t ~ g a t i o r :  fur Cerulean Warbler bab i t a t  loss  the  
detrelupment 
of r e f o r e s t a t i o n  BMPs iActicrn 131 muld be .tc?+rmrarp. and a s t a r *  o r  
federal  
l e a ~ e l a t l v e  change 1Action 1.1) could take yeara The suggest ion tBat 
r e f o r e s t a t m n  is a panacea tw mi t iga te  the negative e f f e c t s  of  rflxn~ng 
oa 
i n t e r l o r  fo res t  hab i t e t  wlthln rhc foreseeable f u t u r e  i s  the re fc re  
wrmg 
and 
mlslsading Furthermine, we f lnd  l t  extremely lnapproprlate  t h a t  t h e  
dra Et 
E I S  suggests  tha t  a mlnldg compmy ccruld be nffwrad an ecmainlc: 
Incentive,  
through the  fiale Of Carkan c r e d i t s ,  f o r  planting t r e e s  t n  rep lace  the 
f o res  b 
that they thenieelve8 d ~ s t r o y e d  during mining a r v a v i t i w .  

t h e w  
species have decl ined d r ~ l m a r ~ c a l l y  a s  a group 111 recent  decades. T h p ~ r  
recovery and hab i ta t  r e s to ra t ion  e f f o r t s  should bc t a r g e t &  to~ardpr  
eccrsystims and l a n d o c a p ~ s  where they recurred hhisturirrally, not  i?n 
eas te rn  
mcruntaintc~s, where g ramland  hab i ra t  was r a t e ,  and cur ren t ly  Blipp2rtEl 
hrgh 
qua l i ry  f o r e s t  h a b i t a m .  

i r r t  f ind  the d r a f t  ETS' Zriilurp. th provide an a l t e r n a t i v e  prcrposal t h a t  

provide b e t t e r  regulation of mountain top  mlnLnq t o  prfitect the  
errvlrom&tt  
unacrepkable and xnapproprlatc We bel ieve that: taken together .  these  
two 
major f l a m  are fari l l  and requ i re  the  re-issruance of  t h e  d m f t  E15 
These 
f a t a l  flaws *an the  d r a f t  EX9 f a l l s  t o  comply w ~ r h  NISPA. The d r a f t  
%IS 
naeda t o  be cured by an E l 8  that: apprcpr la te ly  addreeem hrsth tha 
cmce rns 
over p r l u r i t y  bzrd species m~nt loned  hereln end ?hat  o f f e r e  a s.slid 
env~rorurientally sound a l e e r n s r i v e .  

6 ,  , ,~ - - 
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The U . B  Flab zind Wrldirfe Servlcrt'P; SaptxwPer 2002 :UB43fWS 6/20/02j 
niemcr 
slearly supp ix r s  our concluslbn that the draft EKS i o  fatally flawed. 
Tixe 
FWS warned In the m o m  that puhlicatlon af the 4raEt E I S  a5 wr ltten, 
',Wi 11 
further dainaqe the crcdlb~llty of the agmcles ~nvcllved I' That 
inter-agency 
mew F ~ ~ P S  the pruwsed act-ions offerxng "only meager enulronnrentel 
Benetltsn and crAticzzes ths draft BfS because it did not censxder any 
optlonu that would dctually limit the ares mined and the atream buried 
by 
vdllcy fill? RThere 1s no difference between [ t h e  elternative~l,~ the 
Flsh 
and %?ilellrfa niE~ctsls sald "The reader is left  wondering what genuine 
acttone, L E  any, the agencieo are dctuaily proposing." Phe draft E X  
erroneously only offers alternatives that wouId streamline the 
permlrr ing 
process for -irpprcval or? new wunta:ntap-removal prrnlts. The 
alternatives, 
~ncluding the preferred alternative, offer no enviromental protcctmns 
and 
the lack of any such enwronmentally soufid aptlone destroys the NEPA 
EIS 
pruzess 

The PaPB ffww argued fox * a t  leaet cme alternetiva to restrict, OF 
OtherwlBe 
conetra1n, w ~ s t  valley' fills to ephemral stream reaches.. .As we have 
stated 
repeatedly, it 1s the service's posltim that che t h r e e  'actxon' 
alternatives, a s  currently wrltten, cannot be lnrwpreted as ensuring 
any 
improvtsd snvironmental prot~ctlon .. 1st aLme protPctlan that can be 
quan t i f zed  o r  evan eatimted in advance." 

VI. Because the UBIS Is FBLally Defect~ve, It Should Be Revxsed aad 
Reiesued frr Public Comment and Permit Xssuance Should Ceaas. 

WB do ndt f ~ n d  that the thee *bctfon* alt%rnatrves offered would 
Improve 
envxrrtrtamtal ptotectiofl in any measurable way. We propass that a 
w~ratorium 
be placed on new mountamtag mining pesmxts untll e ~w draft EIS 1s 
wrltten 
to provlde f?r the avo~dsnce af key Cerulean Warbler habitat and 
siqnif icant 
envirmm~nta1 protection for the in?uisiana trlatertfirurlh. Worm-eatxng 
Warbler, 
Kentucky Warbler, iW& Thrush, Yelluw-thrcrated Vireo. Acadxan 
Fl )catcher 
and 
other PIP priority 8pe~xts and FWS B i r d s  uf Conservation Concern ThiB 
w~ati~rlul~l should cc)at~rrue untll a (ma1 EIS 1s ahgted with an 
envlrenmsntally accaptabls alternat~ve. 

We balleve tnat NEPA requlres such a wratorium as t h e  ernvlronmental 

img~cte 
are ffu arest and t M  f&aral  $overnme;nr has fallisd tu cmgLetle an @ I 6  
6s 

requrred, even a f t e r  5 yeare have pas@& amce lrt:gst~orr was rnxtsally 
P~led on t h ~ s  iseuc?. Eettlement of the litigation wan: to result in a:? 
618 
anC better measures to protect the envlrcnmene l%e draft &IS clearly 
iridirasee tber this is n& ~~ccurrlng. Also, the Clsdn Water tier. 
d~ctates 
~ndzvldtial permxt3 ~hould be required for such atajnx acricsna and t hus ,  
the 
current use of nationwlc?%? perralta 1s illeqal 

We cunclucte that mlning is s short-term benefit to local econamses and 
onze 
the coal r s  extracred, the ~rtrSustry ?<ill leave the region Hcwver, z f  
the 
scenic vlstas and natural heritage a£ the axaa are preserved, an 
eronmj 
buoyed by recreation and tourlam wwld pzovide added vallah for 
generat~cnu 
to come 

We appreciate she opprtuntty tc comment on this Draft Bnv~ron~nental 
Impact 
Statenrent 

Respectfully BubmiCted, 
John Spahr, M.D 
Vice Presrdent, Virgxnia Society of Ornithalqy 
vice President, Augusta Biz& Club 
Waynesboro. VA 
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ebjeatiws far pri~rlry LatlabfxcI sspsciets. f rg ,  xlh-m mn Prucwding of 
t h e  
J rd ~iyure 1, C w u l e a n  Warbler (Qarndrolca rzrulea) Summar B ~ s t r r h r t r u n  Kag. 
In te rna t iona l  Parrnass 113 Pllght Cn;lfemrtse C 3 .  Ralph and T li R i e l 1  Ttw ucirth Amer~l'at~ Breeding Bird 5urvey Rw~ultt? an& A n a l y s l s ,  R e T a t ~ w  
Ed~tsrs. WSDA Forest Gwvico Gan Te&, Rep, Pm-nTR xxx, Albany,  CA, A b u n d a n c e  Nap 1966 - 2062 Q@3S 2903 
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